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FURTHERING ASBESTOS CLAIM
TRANSPARENCY (FACT) ACT OF 2012

THURSDAY, MAY 10, 2012

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS,
COMMERCIAL AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 9:34 a.m., in room
2141, Rayburn House Office Building, the Honorable Howard Coble
(Chairman of the Subcommittee) presiding.

Present: Representatives Coble, Quayle, Cohen and Watt.

Staff Present: (Majority) Daniel Flores, Subcommittee Chief
Counsel; Travis Norton, Counsel; Johnny Mautz, Counsel; Beth
Webb, Counsel; Rachel Dresen, Professional Staff Member; Ashley
Lewis, Clerk; (Minority) James Park, Subcommittee Chief Counsel,
and Susan Jensen-Lachmann, Counsel.

Mr. COBLE. Good morning, ladies and gentlemen. The Sub-
committee on Courts, Commercial and Administrative Law will
come to order.

Today’s hearing is a legislative hearing on H.R. 4369, the “Fur-
thering Asbestos Claim Transparency Act,” popularly known as the
“FACT Act of 2012,” introduced by Representatives Quayle, Ross—
Quayle from Arizona, Ross from Florida—and Matheson from
Utah.

Nearly 15 years ago in Amchem v. Windsor, the Supreme Court
struck down a massive class action settlement which many consid-
ered to be the turning point in asbestos litigation. In its opinion,
the Court described asbestos litigation as an elephantine mass that
may be best resolved by the Legislature.

While I think no one in the House or Senate disputed the Court’s
elephantine description, years were spent in this Committee and in
the Senate trying to craft some replication of the Amchem settle-
ment to help resolve claims and prevent a wave of bankruptcies
due to asbestos litigation.

As everyone or as most everyone is well aware, efforts in the
House and Senate were unsuccessful, and for many defendants the
only recourse had been to seek bankruptcy protection. Fortunately,
section 524(g) of the Bankruptcy Code had already been enacted
and has served a vital tool for asbestos victims, defendants, and
plaintiffs. Needless to say, 524(g) has not been without its prob-
lems, which resulted in the creation of H.R. 4369 and today’s hear-
ing.

(1)
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Virtually every aspect of the asbestos litigation has been tragic.
At its inception asbestos was a miracle product used in construc-
tion and by our military throughout the country, only to become a
national pariah after thousands of Americans became deadly ill or
sick due to exposure. The symptoms of asbestos exposure are un-
canny. There are long latency periods and a myriad of symptoms.
While liability for asbestos exposure was fiercely contested initially,
it has become so prevalent that many defendants simply settle
claims rather than assume the risk.

Most of the original big-name defendants have filed for bank-
ruptcy protection, and I am told that the number of new claims is
holding steady, which means that the growing pool of plaintiffs will
have to seek compensation from a shrinking pool of money unless
there are new defendants to pay claims.

The tragic twist is that asbestos litigation has not concluded. It
has simply moved from notorious big-name defendants to lesser-
known entities and asbestos trusts. I look forward to today’s hear-
ing and learn how H.R. 4369 will help protect the pool of funds for
asbestos victims and prevent fraud against asbestos trusts. Anyone
who is missing or wrongfully taking money from these trusts is
simply compensating from victims that should be held accountable.

Also I am interested in how the bankruptcy trustee and the
trusts help protect the money for victims. Finally, I am concerned
and interested to learn more about the ethical responsibilities and
duties of attorneys who bring or initiate cases against asbestos
trusts.

Now that I have concluded my opening statement, I will recog-
nize the distinguished gentleman from Utah, Mr.—I stand cor-
rected, Arizona. All those Western States look alike. I say that with
tongue in cheek, of course. The distinguished gentleman from
Utah, Mr. Quayle, for his opening statement.

[The bill, H.R. 4369, follows.]
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To amend title 11 of the Tnited States Code Lo require the publie disclosure

by trusts established under section 524(g) of such ftitle, of quarterly
reports that eontain detailed information regarding the receipt and dis-
position of claims for injuries based on exposure to asbestos, and the
filing of such reports with the Executive Office for United States Trust-
ees.

IN TIIE TTOUSE OF REPRESENTATIVES

APRIL 17, 2012

Mr. QUAYLE (for himsell, Mr. MATITESON, and Mr. Ross of Florida) intro-

1

duced the following bill; which was referred to the Committee on the Ju-
diciary

A BILL
amend title 11 of the United States Code to require
the public disclosure by trusts established under section
524(g) of such title, of quarterly reports that contain
detailed information regarding the receipt and disposition
of claims for injuries based on exposure to asbestos,
and the filing of such reports with the Exceutive Office

for United States Trustees.

Be it enacted by the Senate and House of Representa-

2 laves of the Uniled Slales of America in Congress assembled,
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SECTION 1. SHORT TITLE.
This Act may be cited as the “Furthering Asbestos
Claim Transparcney (FACT) Aet of 20127,
SEC. 2. AMENDMENTS.
Section 524(g) of title 11, the United States Code,
is amended by adding at the end the following:
“(8) A trust deseribed in subscetion (2) shall—
“(A) file with the bankruptey court and the
United States Trustee, not later than 60 days after
the end of every quarter, a report that shall be made
available on the court’s public docket and with re-
spect to each such reporting period—

“(1) describes each demand the trust re-
ceived from, including the name and exposure
history of, a elaimant and the basis for any
payment from the trust made to such claimant;
and

“(i1) does not include any confidential med-
ical record or the claimant’s full social security
number; and
“(B) upon written request, provide in a timely

manner any information related to payment from,
and demands for payment from, such trust, subject
to appropriate protective orders, to any party to any
action in law or equity if the subject of such action
concerns liability for asbestos exposure.”.

«HR 4369 IH
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SEC. 3. EFFECTIVE DATE; APPLICATION OF AMENDMENTS,
(a) EFFECTIVE DATE.—Exeept as provided in sub-
seetion (b), this Act and the amendments made by this
Act shall take effect on the date of the enactment of this
Act.

(b) APPLICATION OF AMENDMENTS.—The amend-

ments made by this Act shall apply with respeet to cases
commenced under title 11 of the United States Code be-
fore, on, or after the date of the enactment of this Act.

O

+HR 4369 IH
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Mr. QUAYLE. Thank you, Mr. Chairman. And it is part of the
Four Corners, so we are good to go.

I want to thank you, Mr. Chairman, and thank you for calling
this hearing to consider H.R. 4369, the “Furthering Asbestos Claim
Transparency Act,” or “FACT Act,“ which I recently introduced
with my Democratic colleague, Jim Matheson from Utah, and my
colleague on the Subcommittee, Dennis Ross from Florida. This bill
is about transparency so that funds will remain available for those
v&iho are truly injured and not exhausted by those filing fraudulent
claims.

The problem with fraud in the asbestos compensation system has
been well documented. In September of last year, my Judiciary col-
leagues on the Constitution Subcommittee held a hearing to exam-
ine the occurrence of fraud within the asbestos compensation sys-
tem and its effects on businesses and the economy. That hearing
addressed the problem. This hearing explores a much-needed solu-
tion.

In 1994, Congress amended the Bankruptcy Code to allow a
Chapter 11 debtor to create in its plan of reorganization a trust
that would handle all future liability claims based on the debtor’s
manufacture, sale, or other involvement with asbestos-containing
products. These trusts, created under section 524(g), came into ex-
istence when the debtor exits bankruptcy. In exchange for pro-
viding recourse to future asbestos claimants through the trust, the
debtor receives a channeling injunction, preventing future claim-
ants from suing the reorganized debtor.

Under current law there is no statutory requirement that asbes-
tos bankruptcy trusts provide any disclosure to anyone about who
is filing claims, who is getting paid, and why. Essentially they op-
erate in secret. There is evidence that this secrecy allows fraud to
occur. Plaintiffs will present one set of facts in public complaints
filed in the State tort system, then give a contradictory set of facts
when they make a demand from the trust, and there is no commu-
nication or transparency between the two systems.

The FACT Act shines light on the asbestos compensation system.
It requires the trust to publish quarterly reports detailing the iden-
tity of claimants, the amount they are paid, and the basis for the
payment. It is important to note that this disclosure will provide
no more information than is currently available in the claimants’
pleadings in the State tort system from the local courthouse.

Make no mistake, I believe that victims of asbestos exposure are
entitled to just compensation. This bill does nothing to hinder their
receipt of damages. Instead the bill attempts to root out fraud
through public disclosure of important information. The savings to
the trusts that result from the reduction of fraud, waste, and abuse
will ensure that the trusts will have adequate capital for future
claimants.

The FACT Act is a light touch. It does not tell claimants how and
where they must file their claims or foreclose them from recovery.
Instead, it brings much-needed transparency to a compensation
system replete with abuse.

I appreciate the support of Congressman Matheson and Con-
gressman Ross on this measure, and I look forward to the testi-
mony of the witnesses.



Thank you, and I yield back.

Mr. CoBLE. I thank the distinguished gentleman from Arizona.

Ladies and gentlemen, I am told that a vote is imminent, there
will probably be a vote on or about 10:25, so we will move along,
and I hope we—without keeping you all in an undue tone, we will
try to wrap this up, but if not, we will come back after the vote.

We have a very distinguished panel before us this morning. Our
first witness today is Leigh Ann Schell, a founding partner of the
law firm of Kuchler—is that correct? Did I pronounce that cor-
rectly?

Ms. ScHELL. It is actually Kuchler, Mr. Chairman.

Mr. CoBLE. I wasn’t even close. Kuchler Polk Schell Weiner &
Richeson in New Orleans. She practices in the areas of toxic tort
litigation, environmental litigation, product liability, and other
legal fields relevant to asbestos. Ms. Schell also serves as chair-
woman of the International Association of Defense Counsel’s Legis-
lative, Judicial, and Government Affairs Committee.

Ms. Schell received her law degree from Loyola University Law
School and her undergraduate degree from the University of New
Orleans. She is also a marathon runner. According to her firm’s
Web site, the legislative process is frequently a marathon and not
a sprint.

Good to have you with us, Ms. Schell.

Ms. ScHELL. Thank you, Mr. Chairman.

Mr. COBLE. Professor Steven Todd Brown is an associate pro-
fessor of the SUNY Buffalo Law School, where he also serves as di-
rector of the school’s Center for the Study of Business Trans-
actions. Professor Brown’s research and teaching draws on his ex-
perience managing a small business and his practice at a major
D.C. law firm. His recent academic work focuses on the constitu-
tional limits and institutional dynamics of aggregate litigation, in-
cluding bankruptcy and procedural devices for consolidating mass
tort cases.

Professor Brown received his J.D. From the Columbia School of
Law and LL.M. From the Beasley School of Law at Temple Univer-
sity, and his undergraduate degree also from Loyola University in
New Orleans.

Mr. Charles Siegel is a professor and the head of the appellate
practicing the law firm of Waters & Kraus in Dallas. His practice
focuses on asbestos and toxic tort litigation, among other fields. He
is an experienced litigator and appellate advocate, having argued
cases in most of the courts of appeal and before the Supreme Court
of Texas. Mr. Siegel is furthermore a member of the Texas Lawyers
Association and the American Bar Association.

Mr. Siegel received his law and undergraduate degrees from the
University of Texas at Austin, where he is a sometimes guest lec-
turer.

Finally, Mr. Marc Scarcella—am I close?

Mr. SCARCELLA. Very close. Scarcella.

Mr. CoBLE. Thank you, sir.

Mr. Scarcella is a manager of Bates White economic consulting
firm here in Washington, D.C. He has more than 10 years experi-
ence as an economic consultant for litigation. He specializes in
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quantitative methods and their applications in dispute resolution,
settlement negotiations, and litigation management and strategy.

Prior to joining Bates White, Mr. Scarcella was managing direc-
tor at an analysis and research planning corporation where he pro-
vided economic analysis and consultive services in 524(g) Chapter
11 bankruptcy for Fortune 500 companies. Specifically he has ad-
vised clients on matters of liability estimation and cash flow man-
agement, as well as on asbestos trust claims, processing proce-
dures, policies, reporting, and valuation.

Mr. Scarcella holds a master’s degree in financial economics and
two bachelor’s degrees from the American University.

It is good to have all of you with us this morning. Folks, we try
to comply with the 5-minute rule. There will be a panel on your
desk that will show a green light, and when the amber light ap-
pears, that means that you have 1 minute. And you won’t be
keelhauled if you violate the 5-minute rule, but if you can wrap it
up on or about 5 minutes, particularly in view of an imminent vote,
we would be appreciative to you. We try to apply the 5-minute rule
to ourselves when it comes our time to question you as well.

Ms. Schell, why don’t you kick us off.

Good to have all of you with us.

TESTIMONY OF LEIGH ANN SCHELL, ESQ., KUCHLER POLK
SCHELL WEINER & RICHESON, LLC, NEW ORLEANS, LA

Ms. ScHELL. Thank you.

Good morning, Chairman Coble and Members of the Sub-
committee. Thank you for holding a hearing today on the FACT
Act, which is good, commonsense, bipartisan legislation that is
looking for a solution to an asbestos compensation system that is
broken. And the solution proposed by the FACT Act is for trans-
parency and accountability.

Now, during the course of my practice, I have been involved in
asbestos litigation for approximately 15 years. This is not a solu-
tion in search of a problem. Instead, based on my own experience
and from that that is seen around the country, this is a national
problem that needs a national solution.

For example, my firm recently handled the Robeson case, which
was filed in New Orleans. In Robeson, the plaintiffs had filed on
behalf of Mr. Robeson 16 trust claims. Now, Mr. Robeson’s deposi-
tion was taken in Texas solely for the purpose of exploring the 16
trust claims filings, and throughout the course of the deposition,
which was submitted as an exhibit for my testimony, Mr. Robeson
repeatedly affirmed that misstatements and misrepresentations
had been made in each of the 16 claims filings. In fact, it was noted
that the claims filings were inconsistent even among themselves as
to the exposure histories that were listed.

Another example is a case that I am currently involved in in
which—it is the Oddo case also pending in New Orleans. And we
filed written discovery to the plaintiff seeking information on
whether or not any trust claims had been made. The interrog-
atories were answered, stating that, no, no trust claims had been
made. We filed a subpoena and issued it to the Johns Manville
trust, but were met with a motion to quash. During the course of
arguing on the motion to quash, we received information, in fact
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it was received by letter on April 5th of this year, from the Johns
Manville trust affirming that the plaintiff not only had made a
trust claim with Johns Manville, but he, in fact, had actually been
paid.

Now, these are just two examples from my law firm and my prac-
tice, and I am from a small firm in New Orleans with only about
24 lawyers in it.

In the written information that I have submitted to the Sub-
committee, I have cited a number of other examples from States
around the country, including Ohio, Oklahoma, New York, Vir-
ginia, and Maryland, and in all of those instances, courts have
noted areas of inconsistent statements made in trust claim forms
and inconsistent information given to the trust claims system and
in the tort system. In fact, as the Subcommittee is likely aware, in
the Kananian case, Judge Hanna stated that it was the worst case
of fraud that he had ever seen, and that, in fact, what was before
him was lies upon lies upon lies.

In the Virginia case that is cited in the paper, Judge Horne said
that in his 22 years on the bench, he had never seen such abuses
in the discovery process. He went on in that case to dismiss the
plaintiff’'s claim with prejudice, and commented that it was a fraud
upon the court.

Through the examples cited from the States around the country,
it is apparent that this is a large problem. In fact, looking to the
compensation systems that the government has set up, those being
for BP, 9/11, Katrina, with both BP and Katrina being in my own
backyard, misstatements and specious claims have been discovered
time and time again. I think that we would be naive not to recog-
nize that in a trust compensation system funded with over $36 bil-
lion, that there would not be instances of misstatements and spe-
cious claims that are filed in that system.

So what we are asking for today is the transparency and ac-
countability that is established in all those other kinds of com-
pensation systems, and we can do that through the FACT Act,
which calls for transparency in the asbestos trust compensation
system.

I see that my time is up, and I thank you for the time today and
the opportunity to speak before the Subcommittee about this prob-
lem.

[The prepared statement of Ms. Schell follows:]
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TESTIMONY OF LEIGH ANN SCHFLIL, ESQ.
KUCHLER POLK SCHELL WEINER AND RICHESON, L.L.C.

Chairman Coble, Ranking Member Cohen, and members of the subcommittee, thank you
for holding today’s hearing on HR. 4369 -- the Furthering Asbestos Claims Transparcncy
(FACT) Act of 2012, T urge the subcommittee to support this good, common sense legislation
that would ensure transparency and accountability for an asbestos compensation system that is
broken, The first stop toward remedying thiz broken system is to provide for transparcncy
through reporting by the trusts and by providing a mechanism through which defendants can
obtain information from the trusts. The FACT Act does just that.

I have practiced law in New Orleans for 23 years in the areas of product liability,
cnvironmentul cxposurc and commercial litigation. 1 cwrently serve as Chairman of the
International Associalion of Defense Counsel’s (TADC) Legislative, Judicial and Governmental
Affairs Committee. I am not being paid for my travel expenses or F‘or my time. The views and
observations that ! express today are my own and not those of my clients or any other group.

I have been involved in asbestos litigation for over 20 vears. During that time, I have
watched the face ol asbestos litigation cliange as companies souglit bankruptey protection. Duc
to the farge number of bankruptcies, “the net has spread from the asbestes makers Lo companies

far removed from the scene of any putative wrongdaing.'

Cne former plaintiffs’ attorney
described the litigation as an “endless search for a solvent bystander.” 1 have observed this

process firsthand. The names and faces of the defendants have shifted dramaticatly from thosc

who sold raw asbestos and manufactured asbestos insulation which contained the most

! Lditorial, Leveyers Torch the Economy, Wall 81, [, Apr. 6, 2001, a A4, gbsrraet wt 2001 WINR, 19933 14,
* ‘Medical Manitoring aud Asbeslos Litigation’—A Discussion with Richard Seruggs and Victor Schwartz, 17:3
Mealey's Litig. Rep: Asbestos 5 (Mar. |, 2002) (quoting Mr. Scruggs}.
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dangerous asbestos fiber type,’ to makers of equipment such as ¥alves, pumps and engines some
of which did not contain any asbestos at the point of sale and some of which incorporated
gaskets and packing material made by others. And now, with the recent bankruptey of Garlock
Sealing Technologies, a major gasket manufacturcr is no longer a viable delendant,

Before over 100 asbestos defendants sought bankruptey protection,* those defendants,
including the “traditional defendants™ such as Johns-ManviIleS, W.R. Grace and Owens Corning,
bore 95% of (he tort liability o asbestos plaintitfs, leaving only 5% ol the tort liability to be
shared arnong other companies.® Now, the once peripheral, solvent defendants remaining in the
torr system arc loft with 100% of the tort liabilily rather than 5% even though fhcir acluad roles in
the history of asbestos exposure have not changed. The shifi in the burden of bearing the tort
liability is not due te a shift in culpability, but rather due to remaving those most culpable from
the tort playing lield through the protection of bankruptey.

While no fonger available to shm‘c the tort burden, over 6 bapkrupt defendants
established trusts which are currently funded with approximately 36 billion dollars for the benefit

of asbestos claimants.” Yet the trust system operates independently of the tort system and the

* I the United States, amosite {an amphibale) is the most common fiber type in lung tissue in mesothelioma cases,
and is considered respensibie for most mesothelioma cases. Dodsor, R. F., 0" Sullivan, M., Carn, C.J., MecLarty,
LW Hammar, S.P, Aualpsis of Ashestos Fiber Burden in Lung Tresue firom Mesotheiiama Patiends, Ullra Pathol,
21:321-336 {1997); Roggli, V. L., Sharma. A., Butnor, K., Sporn, T., Vollmer, R., Maiignant Mesothelioma awnd
Occupational Exposure to Asbestos: A Clinicopathological Correlation of 1445 Cases, Ultra Structural Pathology,
26: 55-65 (20072).

* QOwer 100 companies have filed for bankruptey protecticn L discharge ashestos liabilities. See Lloyd Dixon &
Geoffrey McGovern, dsbestos Bankruptey fs and Tort Compensation (Rand Corp. 2011), available at
hitp: s wwyvrand.ore/pubs/monoeraphs/MG 1104.lumi p. 25.

* Johns-Manville was the largesl manufacturer and sellor ol usbestos-containing products in the world and the holder
of a substantial share of liability in the asbestos litigation system until it declarea bankruptey in 1982,

 See James Slengel, The Asbestos LndGlome, 62 N.Y.1). Ann. Surv. Am. L. 223, 236-37 (2006); See also.

Teslimony of lames L. Stengel, Esq., Hearing on Asbestos Litigation Fraud and Abuse, House Judiciary Committee:
Subcemmittee on the Constitution, September 9, 2017 at 10.

7 See 1loyd Dixon ct al., Asbestos Bankruptey T-usts: An Overvies; of Trust Structure and Activily with Detailed
Repuris on the Largest Trusts 25 2010 Rand Corp.}, at
hitpe oy nd. org/pubs/technical_reports201GRAND. TRB72.pdl.  See alzo, U.S. Government Accountability
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individual trusts act independently of each other. With such a staggering amount of money
available to asbestos claimants in the trust system, it makes no sense to require the solvent,
peripheral defendants to bear full tort liability without reference to and credit for the funds
available from the trusts.® And it makes no sensc for the trusts not to share laims information to
avoid duplicate or inconsistent recovery from the trusts themselves, The separation of the trust
and tort systems not only creates a misallocation of fault to solvent defendants, it drains trust
resources by allowing some claimants double recovery. Some made whole in the tort system
also seek payment through the trust system. And, some file trust claims ripe with misstatements.
()\'e;paylllellt by the (rusts and payment to these not truly entitled depletes trust funds which
should be reserved for future claimanis and not used to over pay or wrongly pay current
claimants. Recently, the chance of double recovery has been made easier by trusts allowing
claimants (o delay their trust filings or to deler resolution of a (iled claim.

L THE SOTUTION IS TRANSPARENCY

The U.S. Government Accountability Otfice (GAO) issued a report in September, 2011
in the wake of growing concerﬁ about trust transparency issues.” According to the GAO, ncarly
all of the asbestos trusts were created pursuant to section 524(g) of the Bankruptey Code. The
GAD observed that while federal law authorizes creation of the trusts, it provides no mechanism
to ensure that the trusts operate in a manner consistent with Congressional intent,'® The repart

noted that trusts do not make claimant information, including exposure allegations, publically

Office, Asbestos Injury Compensation: The Role and Administration of Astesios Trusts (GAO Report}, GAO-1 |-
819, (Sept. 2011), at hip/‘www.pao pov/products GAD-1 -819 al p. 3.

¥ While the states address credit for bankrupt sk differently, orie thing is the same: the burden of proving the
fault of a bankrupt entity or payment by a banicrupt entity to obtain a reduction in liability shifts to the solvent
defendants whereas absent the bankrupley the burden of proving fault would have bueen with the plaintifT,

¥ See GAO Report, supra.

" 1d at 3,
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available. In fact, 65% of the trusis have included procedures in their trust distribution plans
intended to prevent production of exposure allegations and other claims information.!!

These Trust Distribution Procedures (TDPs) have been modified post-confirmation 1o
include a “confidentially” provision that generally stales thal all information submitled to the
respective trust by an asbestos claimant is to be treated as made in the course of settlement
negotiations and is intended to be confidential and protected by all applicable privileges. Second,
a large number of these 'TDPs have been modilied post-confirmation to include a *sole benefit”
provision that generally states that evidence submitted to the respective trust to establish proof of
an asbestos-related claim is for the sole benefit of the trust, nol third pariics ot defendants in the
tort systen.

For example, the Babcock and Wilcox Personal Injury Asbestos Settlement Trust’s plan
now provides:

6.5 Confidentiality of Claimants’ Submissions. All submissions to

the PI Trust by a holder of a PL Ttust Claim of a proof of claim form and materials

related thereto shall be treated as made in the course of settlement discussions

between (he holder and the PI Trust, and intended by the parties to be confidential

and ta be protected by all applicable state and federal privileges, including but not

limited to those directly applicable to scitlcment discussions. ‘Lhe P Trust will

.preserve the confidentiality of such claimant submissions, and shall disclose

the contents thereof only in response to a valid subpoena of such materials

issucd by the Bankruptey Court. The P1 Trust shall on its own initiative or

upon request of the claimant in question take all neccssary and appropriate

steps to preserve said privileges before the Bankruptey Court and hefore

those courts having appellate jurisdiction related thereto. '

Not only does the Babeock and Wilcox Trust require a subpoena for production of ¢laims

information, it requires that the subpoena issue from the Bankruptcy Court. And, the Trustee is

ordered 1o take the initiative to challenge the subpoena. Such constraints are not surprising given

"' 1. at 26 and 28.
1 See The Babeock & Wilcox Co., Asbestes Personal Injury Settlement Trust Distribution Procedures, Exhibit B to
Plan of Reorganization, at 47-48. af hitp;wiwve bwasbestostiusl comililey/ Revised A 20WAHL20T D20 1, mdf
(emphasis added).
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that plaintiffs” firms often are part of the group responsible for developing the trust’s distribution
. o 13
procedures.

‘This limitation on production is contrary to recognition by the courts of the propriety of
discovery of trust materials.” l'or cxample, i New York, the Court ordered production of
claims materials, reasoning that:

[Wi]hile the proofs of claim are partially settlement documents, they are also
presumably accurate statements of the facts concerning asbestos exposure of the
plaintitfs. While they may be (iled by the attorneys, the attorneys do stand in (he shoes of
the plaintiffs and an attorney’s statement is an admission under New York law,
Therefore, any factual statements made in the proofs of claim about alleged asbestos
exposure of the plaintiff to one of the bankrupt’s products should be made available to
{he defendants who arc still in the case."

In spite of the common sense conclusion that factual statements in trust filings are
relevant in fort cases, the written discovery propounded to plaintiffs related to bankruptey trusts
is almost always met with objection.'® Sccond, even attempls to issue subpocnas to the frusts arc
vigorously opposed by plaintiffs® counsel.'” Indeed, on December 28, 2011, the “three
plaintiffs’ firms representing all plaintiffs within the Rhode Island Ashestos Docket” filed a

blanket, joint motion for a protective order asking the court to prevent “the disclosure of the

terms and supporting documentation of any settlement entered into between any plaintiff and any

"% See GAO Report, supra at 22-23, noting that Trust Advisory Comumnittees (TACs) are dominated by a small group
of plaintiffs” firms and that TAC approval is neaded to set payment percentages, modify payment percentages and
approve audit methods.

Y See e.g. In re Asbesios Litig., MDL No, 2004-03964 (Tex. Harris County Cir. Ct. Jan. 16, 2009) (letter ruling};
see aiso Volkswagen af Am., Inc. v. Superior Ci. of San Francisce. 43 Cal, Rptr. 3d 723 (Cal. Ci. App. Ist Dist.
2006).

'* See Shelley et al., supra, at 274 (quoting Negrgpont v. A.C.&S., Inc, No, {20894:01 (N.Y. Sup. Ct. Dec. 11,
20033).

' See, e.g. Plaintiffs” Responses to Defendant’s First Set of Interrogatories, Requests Zor Admission and Requests
for Production at pp. 6-£0, Attachment A.

"7 Plaintiffs* Motion to Quash Ford's Subpoena to the Johus-Manville Bankurpiey Trust and Oppasition to Letters
Rogatory with locotporuicd Memurandum in Support, William Oddu, Jr. v. Asbestos Cotporation LD, et al., No.
2011-058853, Civil District Couit for the Parish of Orleans, Div. 14-1 filed January 13, 2012, Attachment B.
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named or unnamed defendant or bankruptey trust”'® And, finally, if any information is
successfully gathered through traditional discovery, it is only available to the defendants in that
particular case and is not available to other trusts or to other interested parties.

A, ACCESS TO TRUST INFORMATION [S NEETIED BY PLAINTIFFS, DEFLDANTS
AND THE TRUSTS THEMSELVES.

A lovk at reoent examples from my law [irm, as well as those from around the country,
shows that supplying inconsistent information to the trusts and to the tort system is  both
widespread and detrimental to plaintiffs and defendants alike. In one of our cases,
misrepresentations were made on behalf of the plaintiffs in 16 trust claim forms. In Mary A
Robeson, ef al v. Amatek, Inc. et al, the Forms were co.mpleted by counsel on behalf of Mr.
Robeson’s son, Mavid Thomas Robeson, Sr. Most of the claims forms denied that David
Robeson’s father had been a smoker. The forms also gave details of numerous exposure
situations complete with identification of specific products by brand name. On January 24,
2011, David Robeson was deposed solely related to his knowledge of the contents of the
bankruplcy frust claims [orms. In stark contrast (o the informalion submitted on the claims
forms, Mr. Robeson testified aflirmatively that his father had in fact been a smoker; that he had
no knowledge about the exposures claimed; and that plaintiffs’ counsel had never had contact
with his father to obtain information.’

Currently, in the Qddo case pending in Orleans Parish, there has been ;igllificant
obfuscation of Mr. Oddo’s application to the Johns-Manville trust. We issued discovery on the

matter, and Plaintiffs stated in Answers to Interrogatories that no application had been

* plaintifts’ Joint Motion for a Protective Order Regarding Settlements and Bankruplcy Claims, State of Rhode
Island Superior Court, fn Re Asbesios Litigation, filed Decamber 28, 2011, Attachment C.

" See Transcript of Deposition of David ‘Thomas Robeson. Sr. taken January 24, 2011 in Mary A, Robeson et al v,
Amelek e¢f al. Civil District Courl for the Parish ol Otfeans, No. 2004-15722, Div. E, Altachment D. (Exhibils
available upon request.}
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made. When we issued a subpoena to Johns-Manville, Plaintiffs (successfully) moved to quash
it?* Our writ application is pending before the Fourth Circuit Court of Appeal. On appeal,
Plaintiffs represented in their briefing that no application had been made to Johns-
Manvilte. Contrary to this asscrtion, we obtained written correspondence from Johns-Manville
conﬁrfning that net only had a claim been made, but that it had been settled and paid.?'

These experiences are not limited to my office or to Louisiana. Recently, in Oklahoma,
CertainTeed Corporation (CerlainTeed) moved to strike the testimony of a witness, moved Tor
sanctions and moved to delay a trial until the Plaintiff, Lorraine Bacon, could complete all
bunlruptey trust filings because she had failed to disclose 19 bankruptey irust claims and the 11
signed affidavits from product identification witnesses submitted with them until ordered to do
so by the Court. The 11 affidavits from witnesses were relevant to accurately assess Mr. Bacon’s
exposure history. Further, Ms, Bacon had made 14 additional trust claims but “deferred™
resolution of those claims. CertainTeed argued that resolution of the 14 claims was necessary
prior to trial because Oklahoma law (O.S. Sec. 832(H)} provides that the tort claim should be
reduced to the extent of any amount stipulated in a release or covenant. CertainTeed introduced
an affidavit stating that Ms. Bacon would receive an additional $3 13,000 if she elected to receive
the minimun amounts available {rom the 14 claims she deferred.? If that amount is sought after
Ms. Bacon is made whole by the tort judgment, the payment to her is an overpayment which

depletes trust assets that should remain available for future claimants.

! April 5, 2012 letter fram Claims Resolution Munagement Corporation attached 1o Second Motion W Supplement
the Record, Mo. 2012-C-0415, Louisiana Fourth Circuit Court of Appeal, Attachment E.

# Gee, Memormdum in Supporl of Defendant Certainl'ced Corporalion’s Metion Lo Sleike the Testimony of Jasper
Hubbard and for Sanctions Due to Plaintiff's Discovery Abuses, Memarandum in Support of Defendant CertainTeed
Corporation’s Motion to Delay Trial until Plain:iff Completes her Bankruptcy Trust Claims, and Affidavit of
Bradlcy Drew, Managing Dircetor at PACE Claims Scrvice, a subsidiary of Navigant Consuiling, Inc. dated
Deceinber 21, 2011, all from Lorraine Bacon v Ametet, Inc. er al, No. C1-08-238, In the District Court for
Mealntosh County, State of Oklahoma, Attachment F. (Exhibits availa®le upon request.)
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In 2010, Garlock objected to the confirmation of Piitsburgh Corning Corporation’s
bankruptey plan moving for access to 2019 statements filed by piaintiffs’ firms with the goal of
determining whether plainiiffs who had sued Garlock but did not identify exposure to a
Pilisburgh Corning product were participaling in the bankruptey.  Garlock was denied access 1o
the statements but was allowed to view ballots cast by personal injury plaintiffs on Pittshurgh
Corning’s proposed plan. The master ballot required the filing attorney to certify under penaity
of perjury that the claimants he listed had been exposed to a Pittsburgh Corning product.
Garlock reported that a random sampling of discovery responses by asbestos plainii{fs who sued
CGiarlock showed significant inconsistencies in the plainiffs’ tort claims versus their bankruptey
filings. Of 255 Garlock mesothelioma plaintifls who filed claims with Pittsburgh Corning’s
bankruptey trust, only nineteen ﬁad disclosed their exposure to Pittsburgh Corning products to
Garlock in tort suits.® ln its own bunkruptley filing, Garlock advised that it had entered
settlements of over $100,000 each with 37 of the sampled plaintiffs, Only 6 of those plaintiffs
had mentioned exposure to a Pittsburgh Corning product in their tort suit, Yet the attorneys for
each of the 37 plaintiffs certified in the Pittsburgh Cotning bankruptcy that their client did have
such exposure.

While the Kenanian decision has been talked about for some time, it illustrates that abuse
of the trust process has the potential to tmpact both defendants and banlkruptey trusts.? In that
case. Cleveland, Ohio Judge Harry Hanna barred a prominent California asbestos personal injury

law firm from practicing before his court atter he found that the firm and one of its partners

23

See Steve Kotris. Asbesios Exposures Contradici in Civil and Sonkruptcy Couris, Garfock Savs,
LegalNewsline.com, - Feb. 7, 2011, ar hupwww.legalnewsline.comispotlighti230977-asbestos-cxposures-
contradict-in-civil-und-bunkruptey-courts-garlocl-says,

* No. CV 442750 (Ohic Ct. Com. Pl. Cuyahoga County).
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vielated rules of the court forbidding dishonesty, fraud, deceit, and misrepresentation,> Judge
Hanna concluded that the lawyers had “not conducted themselves with dignity” and had “not
honestly discharged the duties of an attprney in this case.?® An Ohio Court of Appeals and the
Ohio Supreme Court let Judge Hanna's ruling stand. 2’ Tudge [lanna said later, “In my 45 years

of practicing law, I never expected to see lawyers lie like this.”*

Judge Hanna added, “Tt was
lies upon lies upon lies.”’

Judge Tanna’s ruling received nalional altention for exposing “one ol the darker corners
of tort abusc"‘ in asbestos litigation: inconsistencies between allegations made in open court and
those submitted to trusts set up by bankrupt companics to pay asbestos-related claims.™® As the
Cleveland Plain Dealer reported, Judge Hanna’s decision ordering the plaintiff to produce proof

of claim forms “effectively opened a Pandora’s box of deceit . . . , Documents from the six other

compensation claims revealed that [plaintiff's lawyers| presenied conflicting versions ol how

> See Ohio Judge Bars Calif. Firm from His Court, Nat'| L1, Jan, 22, 2007, at 3 (“Ar. Dhio state court judge has
barred Novato, Calif.-bascd Braylon Purcell and one of its lawyers from appearing in that court due to their alleged
dishonesty in [itigating a mesothelioma case.”); Thomas ). Sheeran, Ohio Judge Bans Calif. Lewyer in Asbestos
Lawsyit, Cineinnati Post, Feb. 211, 2007, at A3 (“A low-key judge fed up with cisrespectfirl hehavinr and alleged lies
by an attorney created a stir with & courlroom ban on the iawyer from a nationally kinown San Francisco-area law
firm that handles asbestos-related lawsuits coast-to-coast.™); see alss Editoria’, Going Toc Far, Columbus Dispatch,
Feb. 7.2007, at 8A (praising Judge Hanna for “draw[ing] nationwide attention Lo such underhanded behavior.”).

® Kananian v. Lorillard Tobacen Co., No. CV 242750, slip op. at 19 {Ohio CL Com. PL. Cuyahopz County Jan. 19,
2007}, ar 2007 WL 4913164; see also Paul Davies, Plainiify* Teaws Takes Fit on Ashestos, Wall St. 1., Jan. 20,
2007, at A4 {*In a harshly worded opinion ... Judge Harry Hanna listed more than a dozen instances where
attorneys ... either lied 1o the courl, intentionylly withheld key discovery matcrials, or distorted the degree af
asbestos exposure alleged.™).

7 See Kananian v. Loriflard Tobacco Co., No. 89448 (Ohio Ct. App. Feb. 21, 2007) (dismissing apaeal as moot, sua
spante), revien denied, 878 N.E.2d 34 (Ohio 2007),

" James I, McCarty, Judge Becomes National Legal Siaw, Baps Fiem from Court over Deceii, Cleveland Pluiu
Deater, Jan. 25, 2007, at BI.

29

* Editorial, Cuyahoge Comeuppance, Wall 8L 1., Jan. 22, 2007, ar Al4; sew afso Kimberly A, Strassel, Opinion,
Trusts Busted, Wall St. 1., Dec. 5, 2006, at A18 (“[One] law firm filed a claim to one trust, saying Kananian had
worked in o World war 11 shipyard and was cxposed to “nsulation containing ssbesios. It also filed a claim 1o
another trust saying he had been a shipyard welder. A third claim, to another trust, said he'd unloaded asbestos off
ships in Japan. And a fourth claim said that he’d worked with ‘teols of asbesios’ before the war. Meanwhile, a
seeond law firm, Brayton Purcell, submilled twa more claims to two furlther usts, with still dilferent skories, . .
[Brayton Purcell then] sued Lorillard T'obauco, this time claiming #1s client had becoms sick from smoking Kent
cigarettes, whose filters contained asbestos for several years in the 1930s,”).
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Kananian acquired his cancer.™’ Emails and other documents from the plaintiff’s attorneys also
showed that their client had accepted monies from entities to which he was not exposed, and one
settlement trust form was “completely fabricated.”? The Wall Street Journal editorialized that
Judge Hanna's opinion ;llould be “required reading for other judges™ Lo assist in providing “mere
scrutiny of ‘double dipping” and the rampant fraud inherent in ashestos trusts.”

The situation is no different in New York where DaimlerChrysler Corporation (Chrysler),
sought leave o renew its post-trial motions afler discovering almost one year after a jury verdict
was rendered that the plaintiff had made sworn admissions to five asbestos bankruptey trusts
cerlifying exposure to preducts made by Johns-Manville (brakes), Amatck, Celotex, Fagle-
Picher and Combustion Engineering. At trial, plaintift denied exposure to Amatek. Celotex, and
Eagle-Picher products and mentioned only one category of Jehns-Manville product (building
material).” Chrysler argued that the verdict should be overlurned and the case re-tried because
the concealed exposurc should have been considered by the trial court,

In a Maryland case, Warfield v. AC&S, Inc.,” defendants aggressively pursued discovery
of trust claims. They were forced to file motions to compel, despite the fact that prior rulings
made it clear that trust claims materials must be produced.’® At a hearing on the matter,
plaintiff’s counse! cxplained that e had been slow in producing the trust materials because he

disagreed with the Court’s prior ruling, some two years previously, and went on to complain that

U MeCarty, supra, at Bl.

*2 Dianiel Fisher, Double-Dippers, Forbes, Sept. 4. 2006, at 136, 137.

* Bdfitorial, Crpahoga Comeuppance, Walt 8¢, 1., Tan. 22, 2007, at Al4.

M See, D Utisse v. Amchem Products, fne., er @i, Index No. 113838104, Supreme Court, State of New Yorle,
Attachment .

** No. 24X06000460, Consolidated Case Na, 24X00000163, Jan. 11, 201 | Mesothelioma Trial Group (M 112),

¢ See Defendant Union Carbide's Emergency Mation for Sanctions and/or Related Relief and ta Shorten Time for
Responsc. filed Jan, 10, 2011, i Warfield, Case Mo, 24X066004160; s2¢ glso April 14, 2009 (ranseript of hearing in
Smith, Consolidaled Case No. 24X08000004, aL 65:8 — 77:10 (findirg that bankruptcy forms anc the information
contained therein was “clearly” discoverable and reievant ta the case).
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the court had “opened Pandora’s Box” by requiring their disclosure.’” The reason for the
counsel’s reluctance to produce the trust materials became clear when the documents were
produced shortly before tr‘ial—there were substantial and inexplicable discrepancies between the
posilions taken in court and belore the trusts, Despite specific and explicil discovery requests,
the plaintiff had failed to disclose nine trust claims. Tn addition, the exposure period alleged in
the litigation was significantly and materially different from the exposure period alleged in the
trust claims. 1n the tort system, Warfield claimed under oath that his he was exposed to asbestos
between 1965 and the mid-1970°s only. This time period focused liability on the solvent
defendan(s in the case and conveniently avoided the application of a Maryland stalutory damage
cap that would apply to later exposures. Before Warfield's testimony limiting the time frame of
his alleged exposure, he had submitted 8 of his 9 trust claims certifying exposure from 1947 to
1991, which if claimed in the tost suit would have triggered the statutory damage cap.>®

In anothcr Maryland case, “Fdwrds, the plaintiff had, prior to trial, failed 1o disclose
whether or not he had filed any claims with bankruptey trusts. In addition, as trial drew near,
plaintitf amended his discovery responses to assert that the only asbestos-containing material to
which he had been exposed was that of the only remaining sotvent defendant.™ Two weeks
privr 1o rial, however, the plaintiff produced claims materials refating to trusts, “Again, there
was a clear inconsistency in the alleged exposure. Significantly, most of the trust forms had been
filed in 2008, before the initial discovery responses.”®
In ¥irginia, Judge Thomas D. Hore deseribed an asbestos case pending before him as

the “worst deception™ used in discuvery thal he had seen in his 22 years on the bench. Tn James

7 January 11,201 | transcript of hearing in Warfieid. at 66:5 - 109.8.

¥ See Scpt. 9, 2011 Stawement of James L. Stengelat 2011 WINR 24791123,
9

el

0 g
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L. Dunford v. Honeywell Corp., et al, No. CL-25113, Circuit Court County of Loudoun. three S
automakers presented multiple examples of misrepresentations made in a case in which the
plaintiff asserted that his iliness was due to exposure only to friction products. It turned out,
however, thal the plaintift had made nurnerous trust claims certifying exposurc to products made
by many of the traditional defendants and had even filed a separate tort suit against the
traditional defendants. After hearing the evidence, Judge Horne dismissed the plaintiff's claim
with prejudice finding it a fiaud upon the Court.*!

The examples above show that incidents of false claims and lack of necessary
informalion ere not isolated. Trust claims information sought by the TACT Act is not privileged
nor is it work product. Submissions to the trusts are not prepared in anticipation of litigation nor
are they private communications between an attorney and his client. They are claims for
payment. 'The limited reporting requirement in the FACT Act docs not require reporting medical
information or confidential social sccurity numbers—only the claimant’s name, exposurc history
and basis for any payment from the trust. That information should be made available,

1I. ASBESTOS LITIGATION IS A BIG BUSINESS IN WHICH OVERSIGHT

AND TRANSPARENCY ARE NEEDED._

The asbestos litigation is the fongest-running mass tort in U.S. history. And, it’s not
going away anylime soon. [n 2011, a number of insurers substantially increased reserves for
asbestos litigation.” According to the GAOQ Report, without oversight, trusts paid approximatcly
$17.5 billion to 3.3 million elaimants through 2010.* And currently, the trust system is funded

with in excess of $36 billion.

M See I'tanscript of Hearing on Motion for Sanctions, Janses L. Dusiford v. Hongywell Corp., et ai, No. CL-25113,
Circuit Court County of Loudoun, December 10, 2003, Attachment G.

2 pen Borkawitz, Travelers Latest to Add (o Ashsstor Repgrves, Tra. 1. Oot 19, 201 1, o hitpif
www.insuranecjournal.com/newsmational20 1 1147 19/220721 hiin.

* See GAO Beport, supra at 3.
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Seeking a share of the pie, plaintiffs’ firms are advertising night and day on television
and on the internet for clients to make trust claims and file tort suits. An online advertising study
found “mesothelioma” to be the most expensive Google AdWord, with the phrase “asbestos law

" The financial

suits™ ranked number thres, and “asbestos law [Irm™ ranked number ninc.”
wherewithal of the trial bar to afford an unending stream of television advertisements and readily
spend almost $100 every time someone clicks on a “mesothelioma” link on Goo gle is proof that
the asbestos litigation business is booming,

The history of abuse in the asbestos compensation system is long, it began with the
onslaught of unimpaired cfaims which were curbed when (he abuses of the mass screening
facilities were discovered. This Irlaulti-billion dollar industry should be regulated starting with

transparency so that we can begin to reconcile the tort and the trust systems to fairly compensate

entilied claimanis lor their injurics while preserving asscts [or (uture claimants.
\

M Search Fngine Opiimizer (SEQ): What Are iie Most Expensive Keywords In Adwords? (2009), available wt
http:.-".f'www4quoranmn-’Search—Enginc~0ptimization-SEO/\\-’hat-arc-the~most—expensive-keywords-in-AdWords.

The exhibits submitted with this statement are not printed in this hearing record
but are on file with the Subcommittee.
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Mr. CoBLE. Thank you, Ms. Schell. You even beat the—you con-
cluded before the red light illuminated, so you get a gold star for
that.

We have an obvious New Orleans climate on the panel today.
Professor Brown, you are now recognized for 5 minutes.

TESTIMONY OF S. TODD BROWN, PROFESSOR,
SUNY BUFFALO LAW SCHOOL, BUFFALO, NY

Mr. BROWN. Thank you, Chairman Coble and Members of the
Committee. I really appreciate the opportunity to come and speak
in support of the FACT Act today.

I testify as an academic who studies mass torts and bankruptcy.
I also speak from my own experience as a practicing bankruptcy
lawyer. And in this experience the idea, the very idea that ensuring
bankruptcy transparency would be in any way controversial is sur-
prising. That is the default in bankruptcy, particularly with respect
to the debtors’ dealings with their creditors and the way that they
settle claims. This makes sense. Most bankruptcies involve a lim-
ited fund where the value of claims asserted exceeds the assets
available. Claimants are in competition for these limited assets,
and experience shows that without transparency, repeat players
and those they favor will enjoy undue recoveries at the expense of
the claim pool.

There is nothing special here about asbestos trusts. They manage
a limited fund created at the discretion of Congress to fulfill a pol-
icy established by Congress, the equitable compensation for com-
parable claims over time. Moreover, nothing, nothing in the FACT
Act requires more information than thousands and thousands of
creditors file in bankruptcy cases across the country every day.

Second, our experience shows that we cannot just defer to fidu-
ciary duty standing alone to advance public policy. Some may take
their roles more seriously than others, but those who sit idly by
and collect paychecks face little risk for doing so. Moreover, in this
context future claims representatives and trustees are never wholly
independent. They owe their existing and future appointments to
the goodwill of their nominal adversaries, leading attorneys ad-
vancing current claims. This dependency has a clear punch-pulling
effect. This is why we do not allow potential adversaries to appoint
a guardian ad litem. It is why creditors’ committee and trustee ap-
pointments are today left to the United States Trustee. Yet here
the one group that is not by definition able to monitor the rep-
resentative in the case has that representative chosen by its adver-
saries and rubber-stamped by bankruptcy courts.

Even those fiduciaries who are vigilant have the deck stacked
against them. The TDP design is dominated during the course of
the bankruptcy by the asbestos claimants committee. Any signifi-
cant modification of TDP terms requires approval of some of these
same lawyers who now serve on the trust advisory committee. In
most trusts any audit plan can only be put into effect with the con-
sent of this same trust advisory committee.

The effects of this approach are readily apparent. First, the trust
representations to the GAO about the results of their internal au-
dits tell us far more than meets the eye. Every global compensation
scheme that has been created by Congress, every global asbestos
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compensation scheme of the last three decades has been plagued by
what most of us would characterize as fraudulent claims, yet the
trusts self-reported, among other things, that they have discovered
no fraud, none. We can conclude one of two things from this. Either
asbestos trusts are somehow magically different from every other
grid and matrix compensation scheme in history, or the audits are
not what they appear to be.

There is reason to believe that it is the latter. First, there are
clear examples of claim filings that most of us would characterize
as fraudulent, even if they might not qualify as fraudulent legally,
as a legal term. Take the Kananian case. The lawyer responsible
for that case acknowledged, and I quote, we overstate Mr.
Kananian’s exposure by indicating he was exposed as some type of
shipyard worker, and then in parentheses in that same email to his
partner, he was there one day to pick up his ship. Is this the kind
of claim we want to have paid by trusts with limited funds at the
expense of true victims who come later in time?

Or take the Garner case I referred to in my written statement.
Four trusts accepted this claim and paid over $100,000 in spite of
the fact that the sole medical evidence was a photo of an X-ray
taken more than three decades earlier, and a doctor who said, well,
maybe, possibly it was mesothelioma. Is this the kind of claim we
want paid out of limited funds?

The faults of this system were laid bare in Silica MDL. Many of
the claims that Judge Jack called manufactured in that case used
the asbestos-screening approach and many of the same screening
companies and lawyers. The Manville Trust tried to do something
in the late 1990’s about these type of claims and lost that battle,
and yet suddenly trusts one by one adopted narrow policies to ex-
clude these doctors and screening companies only after Judge
Jack’s opinion in Silica MDL.

Why then? If they did not know that such rampant claim manu-
facturing was taking place before that, why did they not know? If
they did, how did Judge Jack’s opinion change the rationale for ig-
noring it? It is because, I submit, the truth was laid bare publicly,
and that is the great fear with the FACT Act. It tells us what those
with a vested interest in secrecy have to lose with transparency.

Thank you for your time.

Mr. CoBLE. Thank you, Mr. Brown, Professor Brown.

[The prepared statement of Mr. Brown follows:]
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Chairman Coble, Ranking Member Cohen, and members of the committee,
thank you for this opportunity to testify in support of H.R. 4369, the Furthering
Asbestos Claims Transparency Act (the FACT Act) of 2012.

I am Todd Brown, Associate Professor of Law and Director of the Center for
the Study of Business Transactions at SUNY Buffalo, where I teach Bankruptcy,
Business Restructuring, Torts and Mass Torts. My research focuses on the
intersection of mass torts and bankruptcy law, with an emphasis on identifying and
preventing practices that undermine the integrity of the judicial process. Prior to
becoming a law professor, 1 worked with the Business Restructuring and
Reorganization practice at Jones Day from 1999 to 2003, where [ served primarily
as debtor’s counsel in several large corporate chapter 11 cases. | subsequently
worked at WilmerHale from 2003 to 2007, where, among other things, I
represented individuals, corporations, banks and insurers in bankruptcy and class
action matters.

The views offered here are mine alone, not those of my current or former
employers or clients. I am not being compensated for my testimony today, and I do
not accept any compensation or funding from any party that is involved in asbestos
personal injury or asbestos bankruptcy litigation or legislation.

Introduction

As a matter of bankruptcy policy, the very idea that a bill intended to advance
transparency would be in any way controversial is striking. If history teaches us
anything about bankruptcy law and practice, it is that transparency and

safeguarding the interests of absent parties go hand-in-hand. In 1929, for example,
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the corruption that had become common under the Bankruptcy Act of 1898 came to
a head when twelve bankruptcy attorneys in the Southern District of New York were
indicted for theft of bankruptcy estate assets. The subsequent Donovan Report,
which looked at bankruptcy administration in six cities, determined that,
“fundamental defects in administration are not restricted to New York, but exist
generally throughout the country.”? This report recommended, among other things,
greater uniformity in bankruptcy administration and emphasized the need for more
empirical data and studies on bankruptcy administration. A full recitation of the
history between the Donovan Report and the adoption of the Bankruptcy Code of
1978 is beyond the scope of my testimony today; it is sufficient to note that the
modern emphasis on transparency and oversight in bankruptcy administration are
grounded in our experience with practices that emerged without these safeguards.
The need for comparable transparency in the asbestos bankruptcy trust
context is compelling. As the assets under trust control approach $40 billion - a
considerable portion of which might remain available in the tort system in the
absence of Section 524(g) - other defendants, many of whom were peripheral
defendants until recently, find themselves exposed to far greater defense costs and
tort liability. Early trusts were flooded with specious unimpaired claims, and
though state courts and legislatures have taken steps to reign in the perceived
abuses in asbestos litigation, new trusts continue to be flooded with unanticipated

claim volumes. We know that dubious claims continue to slip through the cracks,

I See House Comm. on the Judiciary, Report on the Administration of Bankruptcy
Estates, 71st Cong., 3d Sess. 3-4 (1931).
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and the lack of communication between the trusts and state tort systems fuels
concerns that some lawyers may be gaming the system to obtain unwarranted
recoveries either in state court or from the trusts. The extent to which these
complaints may reflect pervasive problems, however, remains uncertain in large
part because trust operations are largely shielded from public scrutiny. These are
significant policy questions, and the need to advance intelligent and informed
debate on asbestos bankruptcy policy strongly favors adoption of the FACT Act.

I begin this discussion with a brief history of asbestos litigation and
bankruptcy trusts. From there, 1 outline the current state of asbestos bankruptcy
trust administration and its relationship to the tort system. 1 conclude with an
analysis of the arguments for and against the disclosures required under the FACT
Act.

A Brief History of Asbestos Litigation and Bankruptcy Trusts

Asbestos personal injury litigation - the largest and longest running mass
tort litigation in history - may be viewed as progressing across distinct stages.
Initially, asbestos litigation was unremarkable; a series of discrete cases brought on
behalf of plaintiffs with both substantial histories of exposure to airborne asbestos
fibers and the most severe forms of asbestos related disease. Given the difficulties
associated with establishing a connection between asbestos disease and exposure to
specific defendants’ products, many of these early cases failed. Some courts adopted
modifications to tort law and procedural rules in an effort to lower the barriers to
compensation and reduce the transaction costs of litigation. These changes, and the

discovery of evidence suggesting a conspiracy to conceal the risks associated with



30

asbestos exposure, dramatically altered the litigation exposure of first line asbestos
defendants.?

By the early 1980’s, it became clear that some of these first line asbestos
defendants would not survive over the long term; leading to the first asbestos
bankruptcies in 1982. Many plaintiffs’ attorneys and commentators were
particularly critical of the bankruptcy of Johns Manville, the most commonly named
asbestos personal injury defendant at the time, but the bankruptcy court concluded
that the inevitable alternative - liquidation - “would preclude just compensation of
some present asbestos victims and all future asbestos claimants” in contravention of
bankruptcy policy.? To preserve this value for the benefit of both current and future
victims, the parties to the Manville bankruptcy established a groundbreaking
solution: establishing and channeling all asbestos claims against Manville to a trust
intended to process claims and compensate victims in a prompt, efficient and
equitable manner over time.

Even as the Manville bankruptcy wound its way toward conclusion, a
segment of the asbestos plaintiffs’ bar recognized an opportunity to recruit and
advance large volumes of “unimpaired claims”* through litigation-focused

screenings. The unanticipated influx of these new claims quickly overwhelmed the

2 For the sake of brevity and clarity, I refer to the defendants who were most active
in the asbestos industry and, accordingly, named most frequently in asbestos
litigation at this early stage as “first line asbestos defendants.”

3Inre Johns-Manville Corp,, 36 B.R. 727, 736 (Bankr. S.D.N.Y. 1984).

*Findley v. Trs. of the Manville Pers. Injury Settlement Trust (In re Joint E. & S. Dists.
Asbestos Litig.), 237 F. Supp. 2d 297, 306 (E.D.N.Y. 2002)(“A characterizing feature
of the recent acceleration in asbestos litigation is the number of claims being filed by
plaintiffs who are functionally unimpaired.”).
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Manville Trust,’taxed the resources and imagination of the state courts that
struggled to manage the emerging “elephantine mass”¢ of asbestos claims, and “led
to an unprecedented wave of asbestos bankruptcies.”” Just as other first line
defendants shouldered greater liability in state court following the Manville
bankruptcy, second and third line defendants shouldered greater liability in state
court when the remaining first line defendants left the tort system.f As the
dominoes fell and the volume of new claims continued to rise, plaintiffs’ lawyers
searched for “other deep pockets”? in what one former plaintiffs’ attorney called an
“endless search for a solvent bystander.”10

As this second era of asbestos litigation - an era dominated by unimpaired
asbestos claims - reached full stride, Congress passed the 1994 amendments to the
Bankruptcy Code, which included 11 U.S.C. §§ 524(g) and 524(h). Sparked by
concerns over the validity of the trust-injunction mechanism employed in the

Manville plan of reorganization, and the resulting effect of these concerns on future

5 See Stephen Labathon, The Bitter Fight Over the Manville Trust, N.Y. TIMES, July 8,
1990, at F1 (noting how the Manville Trust was effectively “looted” within two years
after its inception); see also RICHARD A. NAGAREDA, MaSs TORTS IN A WORLD OF
SETTLEMENT 75 (2007) (“The Manville trust proved to be a perilous institution . ..
with large numbers of claims quickly overwhelming its initial capitalization.”).

6 Ortiz v. Fibreboard, 527 U.S. 815, 821 (1999).

7 See Patrick Hanlon & Anne Smetak, 4Asbestos Changes, 62 N.Y.U. ANN, SURv. AM. L.
525, 547 (2007).

8 See NAGAREDA, supra note 5, at 167.

9 See Lester Brickman, On the Theory Class’s Theories of Asbestos Litigation: The
Disconnect Between Scholarship and Reality, 31 PEPP. L. REV. 33, 55 (2003).

10 See James A. Henderson, Jr., Asbestos Litigation Madness: Have the States Turned a
Corner?, 20-23 MEALEY's LIT. REP. AsB. 19 (2006)(quoting Dickie Scruggs).
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asbestos victims,!! Section 524(h) amounted to a Congressional blessing of existing
asbestos trusts, while Section 524(g) expressly authorized the growing number of
companies facing enterprise-threatening asbestos liability to establish their own
bankruptcy trusts.

At the same time, some leading plaintiffs’ attorneys, defendants and insurers
attempted to address the increasingly unmanageable asbestos claim volumes
through global class action settlements under Rule 23 of the Federal Rules of Civil
Procedure. Inits 1996 opinion in the Amchem case, the Supreme Court rejected one
such settlement under Rule 23(b)(3) on the grounds that the class could not satisfy
the requirements of common issue predominance and adequacy of representation.!2
Three years later, in Ortiz, the Court likewise rejected a similar settlement under
Rule 23(b)(1)(B)."* In both cases, the Court stressed, among other things, the
conflicts of interest inherent in any settlement involving current and future claims.

A small group of leading asbestos lawyers - including some of the key
plaintiffs’ lawyers behind the failed class action settlements - subsequently turned

their attention to establishing global settlement plans under Section 524(g) that

11 The Manville Trust was funded, in part, by stock in Reorganized Manville.
Lingering concerns about the validity of the trust-injunction mechanism weighed
heavily on the value of this stock to the detriment of asbestos claimants seeking
compensation from the trust. 140 Cong. Rec. S4521, S4523 (daily ed. Apr. 11, 1994)
(statement of Sen. Brown) (“Without a clear statement in the code of a court’s
authority to issue such injunctions, the financial markets tend to discount the
securities of the reorganized debtor.”); see also Elihu Inselbuch, Some Key Issues in
Asbestos Bankruptcies, 44 S. TeX. L. Rev. 1037, 1040 (2003) (“The enactment of
Section 524(g) removed the uncertainty surrounding Johns-Manville and made it
possible to transmute the equity value of that company into money so that claimants
could be paid.”).

12 Amchem Prods,, Inc. v. Windsor, 521 U.S. 591 (1996).
13 Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999).
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were substantively the same as those rejected by the Court in Amchem and Ortiz.
Under the prepack asbestos bankruptcy model that emerged, a defendant could
obtain peace from future asbestos litigation - usually without sacrificing much, if
any, of equity’s position in the company - in return for giving plaintiffs’ counsel
effective control over the design and operation of the resulting trust. Leading
plaintiffs’ lawyers thus obtained control of every critical aspect of these cases,
including the appointment of the legal representative demanded under Section
524(g) and the parties who would be responsible for processing and paying claims
going forward. The only parties likely to object to this arrangement - the insurers
whose policies with defendants were to be the primary source of funding for most of
these trusts - were frequently denied standing to appeal orders confirming the
resulting plans due to the unique prudential standing rules applied to bankruptcy
matters.l* Where the class action settlement approach failed, efforts to establish
comparable settlements under Section 524(g) have yielded an astounding 44
asbestos bankruptcy trust since 2000.15

Around the time that these asbestos bankruptcies were gaining traction, a

number of news reports, 16 medical experts,1” and legal experts!8 increasingly

41 discussed the evolution of these rules and their application in asbestos
bankruptcy cases in: S. Todd Brown, Non-Pecuniary Interests and the Injudicious
Limits of Appellate Standing in Bankruptcy, 59 BAYLOR L. REV. 569 (2007).

15 Asbestos Injury Compensation: The Role and Administration of Asbestos Trusts,
United States Government Accountability Office, Sept. 2011 (noting that the number
of asbestos personal injury trusts rose from 16 in 2000 to 60 in 2011)[hereinafter,
“GAO Report”].

16 See, e.g., Eddie Curran, Diagnosing for Dollars?, MOBILE REGISTER, Apr. 4, 2004, at

Al; Stephen Hudak & John F. Hagan, Asbestos Litigation Overwhelms Courts,
CLEVELAND PLAIN DEALER, Nov. 5, 2002, at 1; Roger Parloff, The § 200 Billion
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focused on evidence that the practices used to generate this “elephantine mass” of
unimpaired claims were, at best, suspect. Relying upon this wealth of information -
including data that, until recently, was voluntarily disclosed by the Manville Trust -
Professor Lester Brickman published a series of articles that revealed the extent to
which litigation screenings were flooding asbestos tort litigation and bankruptcy
trusts with “specious claims.”1? And in 2005, following an extensive review of the
litigation screening practices employed to develop a majority of the claims
presented in the Silica MDL - practices largely borrowed from, and carried out by
regular participants in, asbestos litigation screenings - Judge Janis Jack issued a
detailed and scathing opinion that, among other things, aptly characterized the

resulting claims as “manufactured for money."20

Miscarriage of Justice; Asbestos Lawyers Are Pitting Plaintiffs Who Aren't Sick Against
Companies that Never Made the Stuff - and Extracting Billions for Themselves,
FORTUNE, Mar. 4, 2002; Pamela Sherrid, Looking for Some Million Dollar Lungs, U.S.
NEwS & WORLD REP., Dec. 17, 2001, at 36.

17 See, e.g., David Egilman & Susanna Rankin Bohme, Attorney-Directed Screenings
Can Be Hazardous, 45 AM. ]. oF INpUS. MED. 305 (2004); Joseph N. Gitlin et al,
Comparison of "B" Readers' Interpretations of Chest Radiographs for Asbestos Related
Changes, 11 AcAD. RADIOLOGY 843 (Aug. 2004); David Egilman, Asbestos Screenings,
42 AMm.J.oF INDUS. MED. 163 (2002).

18 See, e.g.,, Griffin B. Bell, Asbestos & The Sleeping Constitution, 31 PEpp. L.REV. 1, 5
(2003).

19 Lester Brickman, Ethical Issues in Asbestos Litigation, 33 HoFsTRA L. REv. 833
(2005); Lester Brickman, On the Theory Class's Theories of Asbestos Litigation: The
Disconnect Between Scholarship and Reality, 31 Prpp. L. REv. 33 (2003); Lester
Brickman, Lawyers’ Ethics and Fiduciary Obligation in the Brave New World of
Aggregative Litigation, 26 WM & MARY ENVTL. L. & PoL'y. REv. 243 (2001).

20398 F. Supp. 2d 563, 635 (S.D. Tex. 2005)(“[T]hese diagnoses were about
litigation rather than health care. And yet this statement, while true, overestimates
the motives of the people who engineered them. The word ‘litigation’ implies {or
should imply) the search for truth and the quest for justice. But it is apparent that
truth and justice had very little to do with these diagnoses--otherwise more effort
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Asbestos Bankruptcies Today

These combined events bring asbestos litigation and bankruptcy to an
important crossroads. In the aftermath of the Silica MDL and a variety of state
reforms intended to correct the perceived abuses of repeat players in asbestos
litigation, unimpaired claim filings - which once accounted for more than 9 out of
every 10 new asbestos claims - have fallen dramatically and remain well below
their peak?! At the same time, “the number of asbestos personal injury trusts
increased from 16 trusts with a combined total of $4.2 billion in assets in 2000 to 60
with a combined total of over $36.8 billion in assets in 2011.”22 Collectively, these
factors suggest that we should be entering an era in which asbestos trusts are finally
able to predict future claiming patterns effectively and the victims of asbestos
personal injury have access to full and speedy recoveries for years to come.

Unfortunately, claim filings continue to exceed projections and trust assets
continue to be depleted rapidly, so much so that it appears unlikely that any of the
trusts operating today “will value, and be in a financial position to pay, present
claims and future demands that involve similar claims in substantially the same
manner.”?3 In its 2010 report on asbestos bankruptcy trusts, RAND Corporation

found that only one of the 29 trust-claim-class combinations it analyzed, the T.H.

would have been devoted to ensuring they were accurate. Instead, these diagnoses
were driven by neither health nor justice: they were manufactured for money.").

21 See Snapshot or Recent Trends in Asbestos Litigation, NERA Economic Consulting,
July 21, 2011.

22 GAO Report, supra note 15, at 3.
2311 U.S.C. § 524{g)(2)(B)(ii)(V).

10



36

Agriculture & Nutrition Trust (THAN Trust), applied a 100% payment percentage,2*
and that trust had not paid any claims through 2008.25 Indeed, claims against the
then newly established THAN Trust exceeded projections so quickly that it was
forced to reduce its payment percentage to a mere 30% in 2011.26 Another trust
that previously applied a 100% payment percentage, the Shook & Fletcher Asbestos
Settlement Trust, likewise reduced its payment percentage to 70% on March 1,
2012.27 Recent adjustments to the payment percentage in other trusts reflect a
similar pattern:28
e The C. E. Thurston & Sons Asbestos Trust increased its payment percentage
from 40% to 80% in January 2011, only to suspend new offers altogether in
January 2012 after experiencing “claims filings significantly in excess of
levels projected” following the adjustment.2?
¢ In November 2011, the NGC Bodily Injury Trust, noting that filings from 2007
through October 2011 were 308% higher than projected, reduced the

payment percentage to 18%. The trust previously reduced the payment
percentage from 55.6% to 41% in July 2011.30

24 The “payment percentage” is the percentage of the value assigned to a claim that
will actually be paid to a claimant. Thus, a claim that is assigned a value of $100,000
by a trust applying a 30% payment percentage will be paid $30,000.

25 Lloyd Dixon, Geoftfrey McGovern & Amy Coombe, ASBESTOS BANKRUPTCY TRUSTS: AN
OVERVIEW OF TRUST STRUCTURE AND ACTIVITY WITH DETAILED REPORTS ON THE LARGEST
TrusTs 36-38 (2010} (range from 1.1% to 100%, with a median payment percentage
of approximately 25%).

26 http://www.thanasbestostrust.com/Files/20110321 THAN Payment Percentage
Notice PDF.

27 Wt/ /www.mfrclaims.com /shook PP.pdf.

28 This survey is not exhaustive; it reflects only the payment percentage adjustments
for some of the trusts that [ follow regularly in the course of my research.

29 hittp: / /www.claimsres.com/documents/CET /Notice%200f%200ffer%20Suspensi
on%20-%20januarv%202012.ndf.

30 htitps: //www.nechitrustorg//.

11
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o The Babcock & Wilcox Asbestos PI Trust reduced its payment percentage to
11.9%, or roughly one-third of the payment percentage in place in July
200931

e The payment percentage for the United States Gypsum Asbestos Personal
Injury Settlement Trust, which was reduced from 45% to 35% in April 2009,
was further reduced to 30% in January of last year.32

¢ The Celotex Asbestos Settlement Trust reduced its payment percentage from
14.1% to 9.4%.%4

o (Citing an “unanticipated significant increase in claim filings,” the UNR
Asbestos-Disease Claims Trust reduced its payment percentage to 0.82% in
March 2011.31
What accounts for this continuing pattern? If, as we are told, the unimpaired

claims that once dominated asbestos dockets are no longer recruited through
screening mills of the sort exposed in the Silica MDL, how are we to account for the
fact that even recently established trusts are overwhelmed with tens of thousands of
new claims from parties who never pursued them or even suggested that they had a
basis for pursuing them in the tort system? Are we seeing old claims recycled for
new bankruptcy trusts, or have we seen a dramatic shift in recruiting tactics to
generate far more cancer claims? If the former, why have so many named new
defendants years after the statute of limitations should have run? If we are simply

seeing far more cancer claims than in the past, why are we only now seeing so many

new filings when asbestos-related cancer rates have been steady or declining?

31 http: //www.bwasbestostrust.com/files/B%20W%20Payment%20Percentage%?2
DNotices%20t0%20claimants%20counsel%20and%20pra%20se%2dclaimants%?2
0{P0224314).PDF.

32 hitp: //www.usgasbestostrust.com/files /USGY%20TAC FCR%Z20Consent%20letter
%200n%20pavinent%20percentage%201 06 119%20P0191773.PDF.

33 http: //www.celotextrust.com/files/Celotex%20Pmt% 20 Percentage%20Change%
20Letter%2012 20 2010.pdf.
Mhttp:/Swww.cpf-inc.com/upload /temp /UNRPaymentPercentageDecreaseMarch2
011.pdl.

12
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The answers to these questions are exceptionally difficult to establish with
certainty given the opacity of trust submission and payment data today. Asbestos
trusts aggressively contest efforts by third parties to obtain information that may
allow them evaluate and identify filing trends, even though this information is
undoubtedly useful in designing new trusts so that they avoid the rampant
oversubscription and unduly optimistic projections that have persistently plagued
their predecessors. It remains unclear how often, if at all, individual trusts share
information that may allow them to identify inconsistent factual representations,
and the current framework allows lawyers to avoid disclosure of trust submissions
altogether by delaying filing.35

What we do know notwithstanding this veneer of secrecy is troubling. In
addition to financial information showing that claims continue to exceed
projections, anecdotal reports suggest that trusts continue to pay specious claims.
In the well-publicized Kananian v. Lorillard Tobacco Company3® case, for example,
one plaintiffs’ firm apparently attempted to exploit the secrecy of trust submissions
to make factual representations under penalty of perjury that not only conflicted
with each other but also with the plaintiff’s representations in the state court

proceedings.3” Similar discrepancies between factual representations in state court

35 LLOYD DIXON & GEOFFREY MCGOVERN, ASBESTOS BANKRUPTCY TRUSTS AND TORT
COMPENSATION (2011).

36 Order & Opinion, Case No. CV 442750 (Ohio Ct. Com. Pl Cuyahoga Cty,, Jan. 18,
2007).

37 Id. at 5-6.
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and on claims submitted under penalty of perjury to asbestos trusts have been
reported.38

In another matter, the daughter of a stomach cancer victim who died in 1966
obtained more than $130,000.00 from four bankruptcy trusts beginning in 2003.39
Setting aside the fact that the claim was first brought nearly four decades after her
father’s death,* this case presents a number of questions about settlement practices
at some trusts. First, it was unclear whether Ms. Garner was the appropriate
representative of her father’s estate.*! Second, there was no medical diagnosis of
mesothelioma, nor could there be given the enormous passage of time since his
death; the only medical evidence supporting the claim was a speculative evaluation

based on a photo of an X-ray.#2 Third, although the Manville arbitrators rejected the

38 Written Statement of James L. Stengel, Esq., Hearing on Asbestos Litigation Fraud
and Abuse, House Judiciary Committee, Sept. 9, 2011, at 17-18 (discussing
inconsistencies in factual representations in cases litigated in Baltimore).

39 See Garner v. DIl Industries, LLC Asbestos Trust, No. 08-06191 (W.D.N.Y. Apr. 25,
2008){Complaint and exhibits including correspondence with bankruptcy trust
administrators and checks from the Manville, Celotex, and Eagle-Picher trusts
totaling $131,426.00)[hereinafter Garner Complaint]. The HK. Porter trust also
offered a settlement of $40,000.00 to Ms. Garner. See Garner v. DII Industries, LLC
Asbestos Trust, No. 08-06191 (W.D.N.Y. Sep. 29, 2008) hereinafter Garner Plaintiff’s
Response].

40 See Garner v. DII Industries, LLC Asbestos Trust, No. 08-06191 (W.D.N.Y. Aug. 26,
2009)(Brief in support of defendant’'s motion to dismiss highlighting numerous
statute of limitations issues).

41 See Garner v. DII Industries, LLC Asbestos Trust, No. 08-06191 (W.D.N.Y. Oct. 17,
2008)(order concluding that Ms. Garner had not established her power to sue on
behalf of her father’s estate). Indeed, it remains unclear how Ms. Garner, as opposed
to her mother (who was still living) or someone else, was the proper estate
representative, and it does not appear that any of the trusts questioned her
authority to represent her father’s estate.

42 See Garner Plaintiff’s Response, supra note 39 (noting physician’s report that it was
“quite possible” that Ms. Garner’s father had mesothelioma and Manville Trust
arbitrator’s initial rejection of this statement as speculative}. Indeed, the doctor

14
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claim three times, it was finally approved by an “extraordinary claims panel”, which
approved a payment - in spite of acknowledging its weaknesses - far in excess of
the scheduled value for mesothelioma claims.43

It remains difficult to evaluate the extent to which these examples are
representative of the claim submission, review and payment practices across trusts
precisely because the trusts have become so opaque. Our collective experience in
asbestos litigation and bankruptcy trust administration, however, strongly suggests
that the trend toward less transparency will create opportunities for manipulation
and abuse. Some trusts may be extremely vigilant in reviewing claims, and others
appear to be far less so. If we are to have a system that holds all trusts to the policy
objectives of Section 524(g), however, greater transparency is essential.

Asbestos Bankruptcy Trusts and Transparency

Transparency has been a critical component of reforms aimed at unwinding
and preventing abuse; allowing creditors, the United States Trustee, courts, other
parties in interest and, ultimately, Congress to identify and address these
shortcomings and preserve the integrity of the bankruptcy process. The absence of

comparable transparency in asbestos bankruptcy proceedings and trust

involved also noted the poor quality of the photograph he was reviewing in the next
sentence, and the plaintiff acknowledged this fact in her pleading. Id. In short, it is
unimaginable that this “evidence” would have been remotely sufficient to satisfy
medical and scientific standards in civil litigation, and it is unclear how it was
sufficient under the applicable trust distribution procedures.

43 See Garner Complaint, supra note 39 (Manville extraordinary claim panel
decision); Garner Plaintiff’s Response, supra note 39 (noting that the $75,000.00
received from Manville far exceeds the scheduled amount).

15
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administration necessarily raises concerns about whether these funds are, in
practice, administered in a manner consistent with the objectives of Section 524{g).

The question, then, is whether there is some unique consideration with
respect to asbestos personal injury trusts that justifies the abandonment of this
policy favoring transparency. This section addresses potential justifications for
abandoning the bankruptcy preference for transparency.

A. The FACT Act is an Appropriate Exercise of Legislative Authority.

The vision of asbestos bankruptcy trusts as beyond bankruptcy oversight
conflates and thereby confuses the means of organizing asbestos trusts with their
function in the asbestos bankruptcy process. Any trust established to fulfill the
objectives of Section 524(g), just like a reorganized debtor incorporated as a new
entity under the terms of a plan, will be organized under state law. But this
necessity is merely a product of the fact that the specific steps of corporate or trust
formation are left to state law; it does not obviate the need for these entities to
comply with their obligations under the plan, the Bankruptcy Code or other
applicable federal law.*+

The Bankruptcy Code's recognition of the distinction between state law
organization and the obligations that arise under federal bankruptcy law is
consistent with even the most restrictive conception of the Bankruptcy Power.
Although the precise reach of this power remains poorly defined, it is well settled

that it applies to questions concerning the restructuring of a debtor’s relations with

4¢Indeed, section 1142(a) of the Code recognizes that “the debtor and any entity
organized or to be organized for the purpose of carrying out the plan shall carry out
the plan and shall comply with any orders of the court.”

16
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its creditors.#5 When trusts are established under Section 524(g), they assign
critical aspects of this power to private entities going forward, but this assignment
does not strip Congress of its power to regulate these entities to ensure that they are
acting in a manner consistent with the objectives they are established to advance.

B. The FACT Act is Consistent With Disclosure Obligations in Bankruptcy.

The characterization of trust claim submissions as “settlement negotiations”
that should be confidential stretches credulity when contrasted with the general
disclosure obligations in bankruptcy.

Filing a claim form with a trust - just like the filing of a complaint in civil
litigation*® or a proof of claim in bankruptcy - is the assertion of a legal right and
requires representations under penalty of perjury. Debtors provide information
about their creditors’ claims and payments made to their creditors in the year
preceding the bankruptcy filing under Section 521. Official Form B10 (the proof of
claim) requires creditors to disclose their names, addresses, email addresses,
telephone numbers, the legal and factual foundations for their claims, and “copies of
any documents that support the claim[s]” - including previously non-public
documents - and other personal information. Although debtors and asbestos
plaintiffs have structured asbestos bankruptcy cases to avoid proof of claim filings -

apparently to avoid potential objections to individual asbestos claims under Section

45 See, eg., N. Pipeline Constr. Co. v. Marathon Pipe Line Co, 458 US. 50, 71
(1982)(characterizing “the restructuring of debtor-creditor relations” as being “at
the core of the federal bankruptcy power”).

46 See, e.g., Ferguson v. Lorillard Tobacco Co., 2011 U.S. Dist. LEXIS 135183 (E.D. Pa.
Nov. 22, 2011)(“a claim submitted to a bankruptcy trust is more akin to a complaint
than to an offer of compromise”)(citing cases).

17
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502 of the Bankruptcy Code*” - this information is readily produced by most
creditors in bankruptcy.

If negotiations take place thereafter, the various offers and counter-offers are
generally entitled to confidential treatment in litigation and bankruptcy, but final
settlement terms must be disclosed. Private settlements between the estate and a
creditor require court approval, after full disclosure of their terms and providing
parties in interest notice and the opportunity to be heard.®® This makes sense in a
traditional bankruptcy case, where multiple creditors are most often asserting
claims against an estate with insufficient funds to pay all claims in full. If the debtor
in possession or trustee is too generous in accepting and assigning value to
competing claims, the assets available to compensate the rest of the claim pool are
necessarily reduced. In the absence of this transparency, powerful repeat players
could readily distort the process, walk away with distributions far beyond their

statutory entitlement, and leave the rest of the claim pool with little or no recovery.

47 See S. Todd Brown, Section 524(g) Without Compromise: Voting Rights and the
Asbestos Bankruptcy Paradox, 2008 CoLuM. Bus. L. REv. 841 (2008).

4 Fed, R. Bankr. P. 9019(a) (“On motion by the trustee and after notice and a
hearing, the court may approve a compromise or settlement. Notice shall be given to
creditors, the United States trustee, the debtor, and indenture trustee as provided in
Rule 2002 and to any other entity as the court may direct.”). The policy behind
Bankruptcy Rule 9019 is to prevent the debtor from entering into secret agreements
and provide interested parties the ability to review the proposed settlement and
object. Motorola, Inc. v. Official Comm. of Unsecured Creditors (In re Iridium
Operating LLC), 478 F.3d 452 (2d Cir. 2007); In re Masters, Inc,, 141 B.R. 13, 16
(Bankr. E.D.N.Y. 1992) (“The clear purpose of Rule 9019 is to prevent the making of
concealed agreements which are unknown to the creditors and unevaluated by the
court.”").
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Creditors lose the potential for secret settlements in bankruptcy, but the
trade off is that they are protected against secret agreements and manipulation by
other creditors. These risks, as seen throughout the history of asbestos
bankruptcies, is likewise present with respect to claims paid with the limited funds
controlled by bankruptcy trusts.

C. The FACT Act is Necessary and Cost-Effective.

Even modest mandatory disclosure requirements, such as those found in the
FACT Act, will inevitably draw complaints that they are unnecessary and a waste of
resources. In the case of asbestos bankruptcy trusts, after all, trustees and future
claimants representatives have fiduciary duties to preserve trust assets for the
benefit of claimants. Moreover, nearly all of the trust distribution procedures
covering active asbestos bankruptcy trusts incorporate some form of authorization
for claim audits,*? though most of these provisions require the advance consent of
the trust advisory committee (TAC),5° to verify that the claims submitted are not
fraudulent and otherwise comply with the terms of the TDP. Finally, trust officials
frequently note that they will comply with a valid subpoena demanding production
of individual claimant information. Thus, it may be argued that the FACT Act will
not protect trust assets or allow defendants to obtain relevant trust information any

more than the current framework. [ will address each of these concerns in turn.

49 GAQO Report, supra note 15, at 22.

50 As noted in the GAO Report and the 2010 RAND Report, TAC's represent the
interest of current claimants and tend to be comprised of leading plaintiffs’ lawyers.
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1. Fiduciary Duties of Trustees and Future Claimants Representatives.

During a typical asbestos bankruptcy case, the leading plaintiffs’ lawyers will
enjoy “largely unchecked control over key settlement terms and the selection of
critical players in the process, including the appointment of the future claimants’
legal representative and certain of the debtors’ counsel.">® The Bankruptcy Code
does not provide direct guidance on the criteria for appointing a claimants’
representative, and “Courts that have considered the question have focused more on
how their different options may delay confirmation than which of these options will
best protect future claimants.”>2 The work performed by futures representatives
during the case or post-confirmation is not supervised by the court or otherwise
subjected to scrutiny. Indeed, “bankruptcy plans routinely shield legal
representatives from liability to future claimants for all but the most egregious
misconduct.”53

In sum, lawyers for current claimants and debtors have strong incentives to
appoint “a weak futures representative,”>* and those who are appointed are well
compensated and face little risk if they are, in fact, poor representatives of future

claimants' interests. Thus, as one commentator noted, “As an institution for the

51 Brown, supra note 47, at 862, 899 (“the prevailing practice in recent years has
been for courts to appoint the representative that is hand-picked by counsel for
current claimants and the debtor—the very parties who stand to lose the most if a
strong, independent representative is appointed”).

52 Id. at 898.

53 Id. at 899.

5t Francis E. McGovern, Asbestos Legislation II: Section 524(g) without Bankruptcy,
31 Pepp. L. REv. 233, 248 (2004) (“The selection of the futures representative is
problematic because having a weak futures representative is in the interests of both
the debtor and the current claimants.”).
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representation and protection of future claimants, the FCR device is underinclusive.
Its use suggests not so much a concern for otherwise unrepresented claimants, but
instead a need to provide due process cover in order to bind future claimants to a
reorganization plan.”ss

The legal representative who is so appointed during the bankruptcy case
most often serves in the same role in the resulting asbestos bankruptcy trust. Here,
too, the future claimants’ representative “has principals only as a conceptual
matter”>¢ both as a result of the protections against liability provided in the
reorganization plan and the limited public information available to individual
claimants. Indeed, given the secrecy of trust operations today, it is implausible that
even a representative who is grossly negligent or actively colludes with counsel to
loot the trust will be discovered and held accountable.

Moreover, once Trustees and future claimants’ representatives are in place,
TDP terms that govern distributions have already been finalized. TDPs provide the
plaintiffs’ lawyers who sit on trust advisory committees with veto power over key
decisions - including any proposed amendments to TDP standards and criteria and
proposed audit plans - that may effectively undermine the efforts of even the most
diligent trustee or future claimants representative. Indeed, the Manville Trust's

experience with its efforts to audit claims in the late 1990’s and the stern rebuke it

55 Frederick Tung, The Future Claims Representative in Mass Tort Bankruptcy: A
Preliminary Inquiry, 3 CHAP. L. REV. 43, 64 (2000).

56 1d.,, at 60 (“The terms and quality of the FCR's representation are not subject to
oversight by her ostensible ‘clients.”).
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received as a result of this effort,57 suggests that fiduciaries that take their duties too
seriously will find more resistance than support for their efforts.

This may also explain why, in spite of the warnings concerning the legitimacy
of claims generated in asbestos litigation screenings, the trusts’ knowledge that a
large percentage of claims were generated by them, and the involvement of
numerous repeat players - including trustees, future claimants representatives, and
claim processors - whose roles might suggest a duty to be proactive in derailing
these practices, several thousand claims that were “manufactured” through the
practices criticized by Judge Jack in the Silica MDL were accepted and paid by
asbestos bankruptcy trusts for more than a decade. Only after Judge Jack's
indictment of these practices did the trusts take steps to blacklist the doctors and
screening companies involved. And notwithstanding these blacklists, the available
evidence does not suggest that the institutional weaknesses that allowed litigation
screenings to drain trust assets over such an extended period of time have been
resolved.
2. Defendant Access to Information and Efficiency.

Although defendants may be able to obtain trust claim forms plaintiffs filed
prior to the close of discovery, the current discovery-centered model is both

inefficient and subject to manipulation. To date, many jurisdictions do not require

57 Brickman, supra note 9, at 128-37 (discussing the Manville Trust audit,
mobilization of the plaintiffs’ bar against the audit, the resulting litigation and
rebuke from the district court). Professor Brickman also suggests that this failure
emboldened lawyers and screening companies, and thus contributed to the surge in
specious claim filings against bankruptcy trusts in the early part of the last decade.
Id, at 135.
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plaintiffs to file claims with trusts prior to the close of discovery, which creates
opportunities for firms to delay filings and thereby defeat efforts to discover
inconsistent factual representations made to trusts. Even if claims have been filed
prior to the close of discovery, defendants must either predict where they were filed
and submit a subpoena to each trust individually or blanket each trust with a
subpoena.5® After receiving a subpoena, a trust must devote time to determining
whether the plaintiff submitted a claim and, in most cases, will then contact the
filing firm for instructions.

As one might expect, this approach to discovering relevant bankruptcy trust
claim submissions leaves trusts responding to many inquiries concerning claims
that have not been submitted. Although the volume of such unnecessary claim
inquiries is not publicly disclosed, the GAO Report noted that at least one trust’s
annual reports include plaintiff names and payments precisely to avoid these
costs.5? Many other trusts, however, take the position that their TDP’s - either as a
result of terms put in place prior to confirmation of the relevant bankruptcy plan or
as part of post-confirmation efforts to thwart discovery - do not allow them to make

such disclosures.

58 My understanding is that defendants target trust inquiries according to their
understanding of the plaintiff's work history, but this approach assumes that there
have not been any of the “mistakes” of the sort discovered in Kananian.

59 GAC Report, supra note 15, at 25 (“Of the annual reports we reviewed, one trust
reported information on the amount paid to each individual and listed these
individuals’ names. According to officials from this trust, they included individual’s
names to reduce the number of external requests for claimant payment information
and, therefore, reduce the trust's operating expenses associated with addressing
such requests.”).

23



49

As we have seen in asbestos litigation and elsewhere, the expectation of
secrecy encourages the rapid development of claim recruiting and development
practices that exploit weaknesses in the system. Although we cannot be certain how
far the FACT Act might have gone toward deterring or uncovering the claim patterns
that depleted trust assets so rapidly through the 1990’s and early 2000’s, it is clear
that, without such requirements, those who were inclined to manipulate the system
were largely effective at doing so without significant risk of discovery. Avoiding the
modest costs associated with the going forward disclosures required by the FACT
Act are, at best, penny-wise but pound-foolish. At worst, rejecting the effort to shine
a light on asbestos trust operations may not even be penny-wise.

Conclusion

In 1929, revelations of serious abuses in the administration of bankruptcy
cases in the Southern District of New York ultimately led to the investigations that
formed the basis for the Donovan Report. Then, as now, supporters of the status quo
opined that these glimpses of institutional failures were isolated and anecdotal -
there was no empirical evidence of widespread corruption, fraud or other abuse
across other jurisdictions. Then, as now, it may have been convenient to assume
that further inquiry would prove to be a fruitless waste of resources; and the
underlying risk was that the inquiry would prove these failures to be pervasive and
demand far-reaching change. The risk of preserving the secrecy that prevails today
is likewise the same as it was then: the further erosion of the integrity of the

bankruptcy process at the expense of absent and less influential stakeholders.
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Our predecessors had the courage and resolve to look behind the curtain, and
the bankruptcy process has benefited greatly for it. The FACT Act continues this
tradition and, if adopted, will reinforce our nation’s and this esteemed body’s
commitment to preserving the integrity of the bankruptcy process.

Thank you again for the invitation to appear today. I hope this summary has

been useful, and I am happy to address any questions.
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Mr. COBLE. Mr. Siegel.

Mr. SIEGEL. Thank you, Chairman——

Mr. CoBLE. Strike that, Mr. Siegel. We have been joined by the
distinguished gentleman from North Carolina Mr. Watt.

Good to have you with us, Mel.

Mr. WATT. Thank you.

Mr. COBLE. Mr. Siegel, you are recognized for 5 minutes.

TESTIMONY OF CHARLES S. SIEGEL, PARTNER,
WATERS & KRAUS LLP, DALLAS, TX

Mr. SIEGEL. Thank you, Chairman Coble, and I want to thank
the Subcommittee for the opportunity to testify today.

I am a partner in Waters & Kraus. For 25 years I have rep-
resented families who have been tragically affected by asbestos dis-
ease, and I am proud to do that.

The way I see this is as simply a continuation of what I have
seen for 25 years. The asbestos industry for decades waged a war
first to keep the hazards of asbestos secret, and then to immunize
themselves from liability in any way possible, and this is just the
latest effort in that campaign.

The real problem we have here is that 10,000 people continue to
die every year in the United States from asbestos disease, and I
suggest respectfully that if we are going to hold congressional hear-
ings, that perhaps that is what we ought to be looking at.

We have to remember that when we talk about asbestos plain-
tiffs in the abstract, we are actually talking about real people, and
I just want to use one example of clients my firm represents from
just outside your district, Chairman, they live in Lincolnton, the
Mattox family. Evelyn Mattox is the widow of William Mattox, who
was exposed to asbestos while serving his country in the Navy and
later as an electrician at Duke Power. He died at age 59 of meso-
thelioma, and I guess Ms. Mattox had the temerity to file a claim
for that for compensation.

Why do we have asbestos claims? We have them because there
was fault. State judges and juries have consistently heard evidence
of how corporations hid the dangers of asbestos and knowingly ex-
posed their workers and their families to a substance that could
kill them. A corporate official for Bendix, for example, said, if you
have enjoyed a good career working with asbestos, why not die
from it? There has got to be some cause for death, why not die from
it?

Now, you know, I think that Ms. Mattox, a widow at 59, would
find the talk of transparency ironic. She could have used, he could
have used, Mr. Mattox could have used some transparency about
the hazards of asbestos while he was being exposed to it. There
wasn’t any of that. But, you know, this corporate conduct and the
vast legacy of death that ensued has resulted in decades of litiga-
tion. It should be emphasized that most of that litigation occurs
and has always occurred in State court, and it is dwindling.

In 1994, Congress amended the Bankruptcy Code, as we know,
to create section 524(g) to address asbestos-related bankruptcies.
This resolution, 4369, would place new burdens on the trusts that
have been created pursuant to that statute, but would only serve
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solvent defendants’ interest in denying and delaying fair compensa-
tion to victims.

First of all, there has been a suggestion that asbestos victims are
double-dipping. I think Ms. Mattox would find that offensive. She
is not double-dipping. She is seeking compensation from every com-
pany who manufactured an asbestos product to which her husband
was exposed.

The double-dipping charge, I think, reflects a basic fundamental
misunderstanding of the way the bankruptcy system operates, the
way State court lawsuits operate. Claimants do not recover the full
value of their claims from bankruptcy trusts. Most of these trusts
pay pennies on the dollar for their scheduled claim. They may list
the value of a mesothelioma claim at $100,000, but the typical ac-
tual payment may be $15- or $20,000. Many trusts pay less than
1 cent on the dollar for the scheduled claim. Every claimant, in
order to receive even the most small claim from the smallest trust,
must establish entitlement to payment from that trust according to
that trust’s procedures.

This bill is designed simply to slow down the payment of claims
and deny compensation entirely in some instances. Mesothelioma
victims, as I am sure the Members of the Subcommittee know, only
have a few months to live. Time is the one thing they don’t have.
Defendants argue that, you know, they are being unfairly dis-
advantaged because they can’t get individual information from the
trusts, but State court discovery rules always allow the discovery
of relevant information. We are in the process of looking at the
facts of each of the claims that Ms. Schell has talked about in her
written statement, and we will be pleased to submit the details of
those to the Subcommittee. I think the Members of the Sub-
committee will see that the story is a little bit different.

The last thing I would like to talk about is this contention about
transparency and how no one could be opposed to that. It is impor-
tant to realize that every single defendant in asbestos litigation, in-
cluding Ms. Schell’s clients, absolutely insist on complete confiden-
tiality when they address and settle claims in the tort system. Ms.
Schell would be horrified if her clients—and she would never let
her clients pay us a dime without an absolute ironclad confiden-
tiality guarantee. That is an absolute condition of the way they
participate in the tort system, but they are asking the opposite of
the trusts.

Thank you.

Mr. CoBLE. Thank you, Mr. Siegel.

[The prepared statement of Mr. Siegel follows:]
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I would like to thank the Subcommittee for the opportunity to testify on H.R. 4369, the
“Furthering Asbestos Claim Transparency (FACT) Act of 2012”. My name is Charles Siegel. I
live in Dallas and 1 am a lifelong resident of Texas. 1 am a partner in the firm of Waters and
Kraus, and for 25 years I have had the privilege of representing persons seriously injured by
exposure to asbestos, or their survivors.

The asbestos industry has for decades waged a campaign to minimize their asbestos
liability in every way possible, with the ultimate goal of avoiding accountability and decreasing
compensation to victims. HR 4369, the so-called “Furthering Asbestos Claim Transparency
(FACT) Act of 2012, is just the latest effort in this campaign and must be opposed.

The bill represents a new attempt by the asbestos industry to delay and deny
compensation to asbestos victims and to cripple the operation of the asbestos trusts that have
been established for the sole purpose of compensating victims and their families. The bill is
premised on the notion that a lack of transparency in the trust system permits victims to obtain
more compensation than they should receive. This is completely incorrect. First, the trust
system is already transparent. The claim values for each disease are publicly available and the
trusts publicly report the value of the claims paid on an annual basis. Second, a fundamental
principle of American law is that a person can recover from every defendant who substantially
contributed to their injury. Thus, when an asbestos victim recovers from each defendant whose
product contributed to his disease, that victim is in no way “double-dipping;” rather he is
recovering a portion of his damages from each of the corporations that harmed him. In the case
of asbestos litigation, some of those defendants will be responsible through the tort system and
others will be responsible through the operation of their trust. Third, it is important to
distinguish between the openness of the jury system and the confidentiality of settlements.
Asbestos defendants in the tort system typically demand confidentiality of settlements because
they don’t want other victims to learn how much they’ve paid, yet these same defendants are
now trying to force disclosure of a victim’s settlement information with the trusts. Further,
defendants are currently able to learn about all information relevant to a claim against it,
including information about a victim’s trust claims, under state rules of discovery.

The real problem with asbestos is that nearly 10,000 people are still dying every year of
asbestos disease and the product is still legal in the United States. 1 respectfully request that
Congress focus on solving the public health crisis caused by asbestos exposure rather than
spending limited Congressional resources looking at problems that don’t actually exist and that
are being proposed by asbestos companies, the very industry that caused the crisis.

The Tragedy of Asbestos Disease

I am proud to represent people such as Evelyn Mattox, Patricia Mattox and Sonya
Mattox, the widow and daughters of William Mattox. Evelyn Mattox lives in Lincolnton, North
Carolina, just outside Chairman Coble's district. Mr. Mattox proudly served in the U.S. Navy and
was an electrician by trade and regularly used to help out his neighbors with everything from
electrical work to money to simply helping them cut their lawns. He was a quiet man in general
but very large in stature until his asbestos cancer took hold. Mr. Mattox died at 59 of
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mesothelioma. He was exposed to asbestos during his time in the Navy and then later working at
Duke Power. When my law partner went to visit the family, Mrs. Mattox surprised him with a
home-cooked meal. His daughters said that was the first time their mother had prepared a meal
since her husband passed. He died in his home surrounded by his wife and children. Unable to
breathe, he simply held on to his youngest daughter's hand and whispered "keep an eye on the
family for me."

Another client we were proud to represent was Mark Smith, from Chairman Lamar
Smith’s district. Mr. Smith lived in San Antonio. He was exposed to asbestos through his
father, who worked as a contactor installing siding and roofing materials that contained asbestos.
Mr. Smith’s father would come home with asbestos on his clothes that young Mark would
breathe. Mark Smith died at the age of 50, leaving a wife and a twelve-year-old son.

Our firm also represented Terry McCann. Terry was a gold medalist in wrestling at the
Rome Olympics in 1960. He served on the boards of numerous charities and sports clubs, and
belonged to five Halls of Fame. He was an Executive Director of Toastmasters International.
He died at age 72 of mesothelioma.

Tommie Williams was another of our clients. He grew up the son of a Mississippi
sharecropper. He lost the use of one hand as a child; after an accident, his parents couldn’t
afford to take him to a doctor. Nonetheless, he moved to Los Angeles and worked for decades in
the shipyards there despite only having the use of one hand. He died of mesothelioma at the age
of 62.

Barbara Navarro died of mesothelioma at 55. She was exposed to asbestos as a child,
while volunteering at church projects.

Richard Ontiveros died of mesothelioma at 32. His only exposure was through his father,
who would come home with asbestos dust on his work clothes; as a baby, Ontiveros breathed in
this dust.

Yet another of our clients, Katherine Lopez, is dying of mesothelioma at the age of 49.
She has a few months left to live.

These stories are very poignant, but they are merely a few of many hundreds of thousands
of similar stories. Asbestos is widely agreed to be the greatest public health disaster of the 20th
century, and it continues unabated in the 21st century. Hundreds of thousands, perhaps millions,
of persons have died of asbestosis, lung cancer and mesothelioma in the last several decades.
Even today, seven or eight persons continue to die of mesothelioma every day in the United
States, and these deaths are projected to continue at a slowly decreasing rate for 40 to 50 more
years. Professor Lester Brickman, a paid consultant for asbestos companies, has described
mesothelioma as a “particularly virulent cancer, which is gruesome to behold and always results
in death.” Many other victims also continue to die and will continue to die of lung cancer and
other cancers.

According to the National Institute for Occupational Safety and Health, the leading
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occupations for deaths due to asbestos exposures are plumbers, pipefitters and steamfitters.’
Many were exposed while serving in the U.S. military. Others were exposed as a result of
working in an industry in which asbestos was utilized. Examples of such industries are
construction, shipbuilding, asbestos mining and processing, chemical manufacturing and
metalworking. Because the latency period between the first exposure to asbestos and clinical
disease is typically 20 to 40 years, many are not yet identified.

There is an international consensus that asbestos causes mesothelioma (a cancer of the
lining of the lung), lung cancer, and asbestosis, and is associated with an increased risk of other
cancers, including stomach, colon, and esophageal cancer” Victims of mesothelioma typically
only live for 4 to 18 months after their diagnosis” The Occupational Safety and Health
Administration (“OSHA™) first regulated asbestos exposures in 1972  EPA adopted a
regulation, later overturned in Court, banning asbestos use. Almost two decades ago, OSHA
observed that “it was aware of no instance in which exposure to a toxic substance has more
clearly demonstrated detrimental health effects on humans than has asbestos exposure.” 51 Fed.
Reg. 22,615 (1986).

The states with the highest number of mesothelioma cancer victims (> 500) between
1999-2005 are: California, Pennsylvania, Florida, New lJersey, New York, Texas, lllinois,
Virginia, Ohio, Massachusetts, Washington, and Michigan.” During 1999-2005 the national rate
of mesothelioma deaths was about 11.5 per million population per year, but more than half the
states had higher rates. The states with the highest rate of mesothelioma deaths are: Maine, New
Hampshire, Rhode lIsland, Connecticut, New Jersey, Delaware, Maryland, Virginia, West
Virginia, Pennsylvania, Ohio, Michigan, Indiana, Illinois, Louisiana, Wisconsin, Minnesota,
Utah, Wyoming, Montana, Idaho, Alaska, Washington, and Oregon.6 In addition, asbestosis was
a contrit;uting cause in over 1400 deaths between 2000-2005, a sharp rise from the rate of death
in 1998.

The Asbestos Tragedy was Caused by Corporate Misconduct

We are here because these deaths have a cause. The courts and Congress have wrestled
with asbestos litigation for decades because litigation was necessary, and litigation was
necessary because there was fault. Juries and judges hearing these cases in state courts around
the country for the last 40 years have consistently heard evidence of corporate concealment of
the dangers of asbestos exposure. A corporate official for Bendix Co., for example, wrote to
Johns-Manville in 1966 that “if you have enjoyed a good life while working with asbestos
products why not die from it? There’s got to be some cause.”

Another example is provided by the conduct of Union Carbide Corporation. Union
Carbide actually mined and marketed raw asbestos. It touted its own asbestos as being safe
while questioning the safety of other forms of the mineral.

This corporate conduct, and the vast legacy of death and disease that resulted, have led to
decades of litigation. The overwhelming majority of this litigation has occurred in state courts,
and continues to occur there. As we move further away in time from the years of the heaviest
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asbestos exposure, the number of cases is fortunately slowly decreasing. At the beginning of this
year, the Judicial Panel on Multidistrict Litigation concluded that the federal centralized asbestos
court had largely achieved its mission, and so dissolved that court for most purposes. As of this
year, then, the federal system is largely finished with asbestos litigation.

As a result, all except a handful of cases will be heard in state court. This continues a
trend that has prevailed for the last 20 years, in which the vast majority of asbestos cases have
been resolved in state court, under state substantive law and state procedural rules.

The substantial majority of these state-court cases involve mesothelioma and lung cancer.
Victims were exposed in a variety of ways, but each case typically involves claims against
companies that made asbestos-containing products or machinery, or premises owners or
contractors responsible for a worker’s exposure. State law provides that a claimant may recover
from each party found by the jury to have been responsible for exposure, and to have behaved
negligently or to have supplied an unreasonably dangerous product. In New York, Pennsylvania,
for the most part in Texas and California, and in nearly all the jurisdictions with any significant
number of cases, there is no joint and several liability, and so the jury simply assigns a
percentage of responsibility to each company it finds to be liable.

The Asbestos Bankruptey Trust System

In addition to claims made against defendants in state courts, plaintifts also can make
claims against asbestos bankruptey trusts. These trusts have been set up to pay claims against
companies that declared bankruptcy at some point in the past and many companies have used
this device to avoid defending asbestos lawsuits.

In 1994, Congress amended the Bankruptcy Code to create Section 524(g) to specifically
address asbestos-related bankruptcies. Among other things, the provision allows a bankruptcy
court to bind future asbestos injury claimants to a plan of reorganization through the appointment
of a futures representative to represent their interest in the negotiation of the plan. Because of
the long latency period between exposure to asbestos and manifestation of a disease, Congress
recognized that provisions must be made for the compensation of future asbestos victims and
determined that a trust would be the best vehicle for handling claims against a bankrupt
defendant. Section 524(g) basically codified the approach to dealing with asbestos claims that
the court had approved in the Johns-Manville bankruptcy.

A trust that is created pursuant to Section 524(g) assumes the asbestos-related liabilities
of the debtor company and must use all of its assets and income to pay qualifying asbestos
claims. The trust must treat future claimants substantially the same as present claimants, and at
least 75 percent of present asbestos claimants must vote to accept the plan. 1f all of the
requirements of Section 524(g) are met, the bankruptcy courts will issue a channeling injunction
directing that asbestos claims may be brought only against the trust. In addition to creating
Section 524(g), Congress also amended the Bankruptcy Code to add section 524(h), a provision
that allows certain injunctions that existed on the date of the enactment of Section 524(g) to be
treated as Section 524(g) injunctions.
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When a company files for bankruptcy protection, there is a popular perception that the
factories and company offices are closed, the plants are padlocked and all the employees lose
their jobs. This is not true in the asbestos context. Almost every company that has sought
bankruptey protection due to asbestos liabilities has been able to recover their economic health
while also compensating victims of asbestos disease.® The asbestos trust system acts to preserve
the assets of the company, compensates present and future claimants, and allows the company to
resume economic activity free of all future asbestos liability.

Halliburton is a prime example of how 524(g) works in the context of a bankruptcy.
According Halliburton’s own statement: “European bankruptcy laws, as in many countries, are
very different from the laws in the U.S. Chapter 11 has been created so that a filing company can
restructure its debt (or in our case resolve its asbestos and silica liability) and remain in business.
It is not liquidation; it is reorganization. Halliburton and all of its subsidiaries, including DII
Industries and KBR, will continue in business and will continue to provide all the excellent
services our customers expect from us. The Chapter 11 petitions have been filed for the sole
purpose of facilitating a settlement of Halliburton's personal injury asbestos and silica litigation
claims. In other words, outside of the asbestos and silica settlement, it will be business as usual.”
(Environmental Working Group: http://www.ewg.org/sites/asbestos/facts/fact2. php, quoting
Halliburton: www.hatliburton.com/ir/asbestos fags.jsp.)

524(g) of the Bankruptcy Code exists precisely so that companies facing substantial
asbestos claims can compensate victims while continuing normal operations. The trusts are set
up by the companies after a period of negotiation and, if necessary, litigation of certain issues in
bankruptey courts. They are approved by federal bankruptcy judges, with a right of appeal by
any interested party. Interested parties may include solvent co-defendants, insurers, victims, and
other commercial and financial creditors.

Trusts are governed by one or more independent trustees, many of whom are retired
judges. These trustees have the authority, and the responsibility, to manage the trusts in
accordance with the terms of the trust documents. These documents were, of course, approved
during the course of the bankruptcy case by the bankruptcy courts and federal district and
appellate courts. Plaintiffs’ lawyers have no involvement in the trusts’ determinations of
whether to pay any particular claim, nor do they have any control over trustees’ decisions. If
plaintiffs’ lawyers are opposed to a particular decision by trustees, the question may be
submitted to arbitrators, and eventually to the federal court which oversaw the particular
bankruptey proceeding. It is ultimately that court which resolves any disputes between trustees
and claimants’ lawyers.

Asbestos Victims are not Fully Compensated by Asbestos Trusts

Now defendants have started arguing that asbestos lawsuits and claims against the trusts
constitute “double dipping,” since claimants may potentially recover both from defendants in the
state court system and from bankruptcy trusts. The claim is false and reflects a basic,
fundamental misunderstanding of the way both the bankruptcy system and state court lawsuits
operate. If any court anywhere—any state or federal, trial or appellate court hearing asbestos
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cases, or any bankruptcy court—had found any merit in this contention, it might have credibility,
but no court ever has.

The assertion is that large amounts of money are recoverable from bankruptcy trusts, and
that plaintiffs routinely game the system so that they receive a full recovery in the bankruptcy
system, and then a second, “double” recovery in the tort system. Neither premise is correct:
there is no windfall of money available to claimants, and plaintiffs cannot and do not “game the
system” such that solvent tort defendants pay the liability shares of bankrupt companies.

The proponents of this assertion describe an imaginary asbestos bankruptcy trust system
awash in cash, in which mesothelioma victims need only file a few forms to recover large sums
of money. This is entirely false; trusts are only able to pay a fraction of the scheduled value of a
claim. A “scheduled value” of a particular disease claim is what the approved trust documents
provide for as the sum available to a plaintiff who meets the trust criteria; a “payment
percentage” is what the plaintiff actually receives. So, for example, while a certain trust may
officially “value” a mesothelioma claim at, say, $100,000, the payment percentage may be 15%,
resulting in an actual payment of only $15,000. An asbestos industry funded study by The
RAND Institute for Civil Justice finds that “[m]ost trusts do not have sufficient funds to pay
every claim in full and, thus, set a payment percentage that is used to determine the actual
payment a claimant will be offered.” The median payment percentage is 25%, but some trusts
pay as low as 1.1 percent of the value of a claim.”™

It must also be borne in mind that no claimant would ever qualify for payment from all,
or even close to all, of the trusts. For example, a Navy seaman might well have worked around a
Babcock & Wilcox boiler, but would not have worked with U.S. Gypsum joint compound. A
plasterer, conversely, would have used joint compound but would not have worked on marine
boilers. It is certainly true that a number of bankruptcy trusts exist, and that a typical qualifying
claimant might receive significant compensation from them. But the description of the
bankruptcy system as simply churning out bags of money to claimants is an outright lie.

The Existence of Asbestos Bankruptcy Trusts does not Disadvantage Solvent Defendants

A related argument is that in asbestos trials today, defendants are paying an unfair share
of the damages awarded to plaintiffs. This is supposedly because solvent defendants are
prevented from learning the true facts about a plaintiff’s asbestos exposure, since plaintiffs are
also filing bankruptcy claims, but in secret. This argument betrays a hopeless lack of awareness
about how asbestos cases are actually litigated.

First, of course, there is no “fair share” for a defendant in asbestos litigation; there is only
whatever percentage of causal responsibility is assigned by a jury in any particular case, and each
case turns on its own facts. Moreover, the fact that other parties may share responsibility for
causing injury is not a ground for avoiding liability. To quote a California case, “[EJach
tortfeasor whose negligence is a proximate cause of an indivisible injury remains individually
liable for all compensable damages attributable to that injury.” American Motorcycle Ass'n v.
Superior Court (1978) 20 Cal.3d 578, 582. The fact that others may also have been negligent or
at fault for the injury, is no defense. “A tortfeasor may not escape this responsibility simply
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because another act, either an ‘innocent’ occurrence such as an ‘act of God’ or other negligent
conduct, may also have been a cause of the injury.” (/d. at 586.) It is further immaterial that
others that may have contributed to causing the injury are bankrupt or immune from suit. “When
independent negligent actions or a number of tortfeasors are each a proximate cause of a single
injury, each tortfeasor is thus personally liable for the damage sustained, and the injured person
may sue one or all of the tortfeasors to obtain a single recovery for his injuries; the fact that one
of the tortfeasors is impecunious or otherwise immune from suit does not relieve another
tortfeasor of his liability for damage which he himself has proximately caused.” (/d. at 587.).
This is a California case, but the same rule holds in all 50 states.

Defendants routinely and vigorously assert their rights to place other responsible parties
on the verdict form that is filled out by jury, including bankrupt entities. The critics of state
courts’ handling of asbestos cases are apparently unaware that defendants in civil lawsuits can
conduct discovery to vindicate these rights. Such discovery includes interrogatories and requests
for production of documents and admissions to the plaintift, and depositions of the plaintiff, his
family members and any co-workers. Materials submitted by plaintiffs to bankruptcy trusts are
discoverable. See e.g. Volkswagen of America, Inc. v. Superior Court (2006) 139 Cal.App.4th
1481. Defendants obviously conduct their own unilateral investigation into plaintiffs’ claims as
well.

Does this discovery work, or have plaintiffs so gamed the system that the solvent
asbestos defendants are routinely paying the bankrupt companies’ “fair share”? In jurisdictions
with several liability, defendants are liable only for the proportional harm they caused. The
results in trials show that solvent defendants are not being disadvantaged by the asbestos trusts.
Less than two months ago, in a case tried by our firm, a jury allocated 5% responsibility to the
trial defendant, and a total of 34% to four different bankruptcy companies.'” Tn another, a recent
case tried to verdict by our firm, the jury evaluated the alleged fault of the trial defendant, Kaiser
Gypsum, as well as 32 other entities, and five additional generic categories of products (e.g.
“pipe covering” or “asbestos felt”). Of the 32 entities, at least 20 had bankruptcy trusts at the
time of trial, and of these 20 entities, the jury determined that 18 of them were at fault. These 17
entities were assigned percentages of responsibility ranging from 1.5% to 8%. The trial
defendant itself was assigned a 4% share, with the trust entities cumulatively receiving 61%."!

In another recent trial, the jury was presented with evidence to evaluate the liability of
several entities and assessed a .5% share to Crane, an 85% share to the Navy, a .5% share to the
bankrupt entity Babcock & Wilcox, and a 10% share to “Insulation Manufacturers,” which
includes trust entities such as Johns-Manville. In other words, presented with evidence of all of
the plaintiff’s exposures, the jury allotted 21 times the responsibility to trust entities as it did to
the trial defendant Crane Co."

In another California case that went to verdict in July 2006, the jury was also able to
evaluate evidence against trial defendants and numerous third-party entities, assigning 8%
responsibility to each of the two trial defendants, 8% responsibility to the bankrupt entity USG,
8% responsibility to the bankrupt entity National Gypsum Company, and 44% responsibility to
Johns-Manville Corporation. Again, each of the trial defendants was assessed 8% of the
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liability, while the bankrupt entities were assessed more than seven times that amount—60% of
the liability. "

A pair of recent trials in Wisconsin demonstrate the same thing. In a case tried last year
in Milwaukee, 72% of the responsibility was allocated to bankrupt entities. In another case tried
in Milwaukee in 2006, 66% of the responsibility was allocated to bankruptcy companies.™* It is
thus absurd to suggest that defendants are somehow handcuffed in defending themselves in these
cases, or that the results unfairly burden them.

Nor do plaintiffs in states with joint and several liability obtain a “double recovery” when
they are compensated both in the tort system and from the trusts. Under the “one satisfaction”
rule, a plaintiff is entitled to only one recovery for a particular injury. Thus, after a verdict is
entered, the non-settling defendants are entitled to discover the amount of settlements after the
verdict is entered, and will be given a set-off equal to the settlements — including any settlements
with trusts. Further, if the plaintift did not obtain a settlement from the defendant’s co-tortfeasor,
the defendant can seek contribution directly from that co-tortfeasor or the asbestos trust that has
assumed its responsibilities. In a pure several liability jurisdiction, of course, neither set-offs nor
contributions are necessary, as the verdict will reflect only the defendant’s portion of the
liability.

H.R. 4369: A Solution in Search of a Problem

The bill’s provisions have no other intended consequences than to grant solvent asbestos
defendants new rights and advantages to be used against asbestos victims in state court and to
add new burdens to the trusts, such that their ability to operate and pay claims is severely
crippled. Further, the bill is intended to help defendants skirt state laws regarding rules of
discovery and joint and several liability. HR 4369 would require the trusts to publicly disclose
extensive, individual and personal claim information, including information about a victim’s
exposure and work history, and would allow asbestos defendants to demand any additional
information from the trusts at any time and for virtually any reason.

Under Section 2 of the bill, Sections 8(A) and 8(B) operate together to put burdensome
and unnecessary reporting requirements on the trusts, giving asbestos defendants informational
advantages while also slowing down the ability of trusts to pay claims. Section 8(A) of the bill
would force trusts to publicly report highly personalized, individual claimant data. According to
the bill, this would include “the name and exposure history of, a claimant and the basis for any
payment from the trust made to such claimant” And, if this provision weren’t enough
information for asbestos defendants to use to deny liability, section 8(B) requires the trusts to
“provide in a timely manner any information related to payment from, and demands for payment
from, such a trust, subject to appropriate protective orders, to any party to any action in law or
equity if the subject of such action concerns liability for asbestos exposure.” (Emphasis added.)
Section 3 of the bill makes the bill’s provisions retroactive and would force every trust to look at
and report on every claim it ever paid.

First, the bill would slow down or stop the trust process such that many victims would die
before receiving compensation since victims of mesothelioma typically only live for 4 to 18
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months after their diagnosis. ~ The bill’s new burdens will require the trusts to spend time and
resources complying with these requirements, causing trust recoveries to decrease and be
delayed.

In addition, the bill overrides state law regarding discovery/disclosure of information.
State discovery rules currently govern disclosure of a trust claimant’s work and exposure history.
If such information is relevant to a state law claim, a defendant can seek and get that information
according to the rules of a state court. What a defendant cannot do, and what this bill would
allow, is for a defendant to engage in fishing expeditions for irrelevant information which has no
use other than to delay a claim for as long as possible.

It is also important to note that the bill only changes what the trust must report on an asbestos
victim; the bill says nothing of the right of asbestos defendants to demand confidentiality. A
typical asbestos defendant who settles a case in the tort system demands confidentiality as a
condition of settlement in order to ensure that other victims do not learn how much they paid.
Trust payments represent settlements of former asbestos defendants. These same defendants
now want the trusts to disclose specific settlement amounts that they do not themselves provide
nor would have provided before the trusts were created.

Furthermore, the bill seemingly ignores the fact that trust information is already public.
Trusts already disclose far more information than solvent defendants do about their settlement
practices and amounts — the settlement criteria used by a trust and the offer the trust will make if
the criteria are met are publicly available in the Trust Distribution Procedures (“TDP”) for that
trust. Trusts also file annual reports with the Bankruptcy courts and publish lists of the products
for which they have assumed responsibility.

Lastly, the bill also ignores the fact that despite trying to find instances of widespread
fraud and abuse, there is none. Defendants have no evidence to support their assertions of fraud
by plaintiffs. The Kananian case, on which they so heavily rely, was an isolated incident,
remedied by a state court, involving inconsistent trust claims by a single claimant, of the millions
who have asserted claims to asbestos trusts.

Conclusion

Almost two decades ago, OSHA observed that “it was aware of no instance in which
exposure to a toxic substance has more clearly demonstrated detrimental health effects on
humans than has asbestos exposure.” 51 Fed. Reg. 22,615 (1986). Asbestos was a preventable
tragedy that poisoned hundreds of thousands of workers and their families. Many were poisoned
while serving our country in the military. They have suffered painful, debilitating injuries and
deaths, their families have suffered grievous losses. State law provides a remedy to these
families and asbestos victims should not have to apologize for seeking compensation for their
injuries.

Ever since the asbestos tragedy first came to light, the companies that are responsible for
this tragedy have tried to avoid paying for the harm they caused and have tried to shitt blame to
other parties and to the victims and their families. The complaints about the lack of transparency
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in the system are, in reality, just the latest tactic in a decades-long effort to delay and avoid
compensating victims of asbestos disease.
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t See attached excerpts from the verdict form in Silvestro v. ACES, Inc., et al. (Aug. 3, 2010) Case

No. BC 253974, Los Angeles County Superior Court, exhibit 2.
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Mr. COBLE. Mr. Scarcella.

TESTIMONY OF MARC SCARCELLA, BATES WHITE, LLC,
WASHINGTON, DC

Mr. SCARCELLA. Thank you, Chairman Coble and Members of the
Subcommittee. My name is Marc Scarcella, and I appreciate the op-
portunity to provide testimony in support of this commonsense bi-
partisan legislation.

As an economist who has been studying trends in asbestos claims
filings and compensation for over 10 years, I believe that trans-
parency between the asbestos civil tort and bankruptcy trust sys-
tems is critical for the proper allocation of indemnification to asbes-
tos claimants and necessary for ensuring the accountability in
claiming behavior as a deterrent to potential specious or fraudulent
claiming practices.

During the past decade I have had the opportunity to work with
both defendants who are actively litigating cases in the asbestos
civil tort, as well as legal representatives for asbestos claimants
and trustee boards to some of the largest asbestos bankruptcy
trusts. It is from that balanced experience of seeing the world from
both the tort and trust systems, working for both defendants and
claimants, that I have gained a great deal of knowledge about how
these two compensation systems interact or, in many instances, fail
to interact.

After reviewing provisions outlined in the bill, I believe that it
will serve as an effective and necessary step toward bridging the
transparency gap that currently exists between asbestos bank-
ruptcy trusts and the civil tort system, and will do so in an efficient
and cost-effective manner. Moreover, the reporting requirements of
the bill will serve as a deterrent to potential fraudulent claiming
practices across bankruptcy trusts.

The key takeaway points from my testimony are quite simple.
First, the FACT Act will advance transparency within the asbestos
bankruptcy trust system. The FACT Act will mandate that each
trust provide quarterly disclosures, showing who has filed a claim
against the trust seeking payment and what the exposures are that
they are alleging in seeking that payment.

This information is akin to what is already publicly available in
the civil tort system. When an asbestos lawsuit is filed in the tort
system, a public complaint discloses the identity of the plaintiffs
and all the defendants named in the lawsuit from which the plain-
tiffs are seeking compensation. In addition, these complaints typi-
cally provide general allegations of exposure, and in some cases
they will include a very detailed account of the victim’s work and
exposure history. In addition, publicly available case dockets will
typically provide status information on each defendant named in
the lawsuit.

In sum, the FACT Act is simply looking to disclose the same
level of information on trust filings as is already available on public
tort claims.

The second takeaway point, the FACT Act will act as a deterrent
to potential fraudulent claiming across trusts. Currently billions of
dollars in claim payments are distributed by asbestos bankruptcy
trusts each year with virtually no external oversight or public ac-



66

countability. Individual trusts operate in vacuums. This is how the
procedures are written. So not only are the claimant demands
made across trusts not publicly available to solvent defendants in
the civil tort system, but they are also not available within the
trust system. In most cases the only individuals who know the full
breadth of claims made in corresponding alleged exposures are the
plaintiff’s counsel.

To the extent that this lack of transparency and accountability
may incentivize specious and inconsistent claiming across the tort
and trust systems, it may result in trust funds being depleted by
erroneous payments, which in turn takes funds away from those
asbestos victims who are most deserving in the future.

In sum, the FACT Act will add a level of accountability that will
act as a deterrent to inconsistent, specious, and potentially fraudu-
lent claiming activity in the future.

The third takeaway. Quarterly reporting requirements of the
FACT Act will not result in overly burdensome efforts or costs to
the trusts. Asbestos bankruptcy trusts receive and collect claim-
level data electronically. They store and process this data electroni-
cally, and track the claim status and payments electronically at the
claim level. As a result, extracting quarterly summary tables at the
claim level is an efficient process and an exercise requiring basic
database programming skill.

In sum, as someone who has worked for and with processing fa-
cilities on issues of data management and reporting, I can say with
confidence that the trust and facilities are well equipped to produce
these quarterly reports at minimal cost.

My final takeaway point has to deal with the burden on third-
party disclosures that the FACT Act points to. Third-party disclo-
sure requirements of the FACT Act will not result in overly bur-
densome efforts or cost to the trust. The bill requires that trusts
provide filing and payment information upon request of a third
party under appropriate protective orders. This is already being
done today by a lot of trusts. Some trusts respond to third-party
requests by searching their claims database for particular individ-
uals and providing information as to whether or not that individual
has filed a claim with the trust. They will do this for costs ranging
from zero dollars to maybe $100. Once that search has been com-
pleted, it is minimal additional effort to produce additional infor-
mation about that claim.

In closing, the FACT Act is seeking a reasonable level of bank-
ruptcy trust claim transparency akin to what is already being pro-
vided in the tort system, and it is doing so in a cost-effective and
efficient manner, and that is why I support the bill.

Thank you.

[The prepared statement of Mr. Scarcella follows:]
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Summary

Chairman Coble, Ranking Member Cohen, and members of the subcommittee, thank vou for
holding today’s hearing on H.R. 4369 -- the Furthering Asbestos Claims Transparency (FACT) Act of
2012. My name is Marc Scarcella, and I appreciate the opportunity to provide testimony in support ol
H.R. 4369. As an economist who has been studying trends in asbestos claim filings and compensation
for over ten vears, | believe that transparency between the asbestos civil tort and bankruptcy trust systems
is critical for the proper allocation of indemnification to asbestos claimants, and necessary for ensuring
accountability in claiming behavior as a deterrent to potential specious claiming practices.

During the past decade, Thave had (he opportunity 1o work with both defendants who are
aclively litigating cases in the asbestos civil tort, as well as with legal representatives for asbestos
claimants and trustee boards to some of the largest asbestos bankruptey trusts. It is from that balanced
experience of seeing the world from both the tort and trust systems, and working for both defendants and
claimants, that I've gained a great deal of knowledge about how these two compensation svstems interact
with one other, or in some instances, fail to interact with each other.

Allter reviewing (he provisions outlined in H.R. 4369, 1 believe (hat this bill will serve as effective
step lowards bridging the transparency gap between asbestos bankruplicy trusts and civil tort system, and
will do so in an efficient and cost-eflective manner. The reporting requirements of H.R. 4369 will also
serve as a deterrent to specious claiming across bankruptcy trusts.

The key takeaway points from my testimony are:

L. H.R. 4369 will advance transparency within the asbestos bankruptcy trustsystem.
H.R. 4369 will mandate quarterly reports disclosing: (1) who has filed a claim against the
trust; and (ii) what exposures have been alleged in each claim. This information is akin
to what is publically available for civil tort claims through a complaint listing all the
defendants named in the lawsuit in addition to general allegations of exposure, and the

case docket providing status information on each defendant.
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2. H.R. 4369 will act as a deterrent to potential fraudulent claiming across trusts.
Currently, billions of dollars n claim payments are distributed by (he asbestos
bankruptcy trusts each year. with virtually no external oversight or public accountability.
Individual trusts operate in vacuums, so not only are (he claimant demands made across
trusts not publically available to solvent defendants in the civil tort system, but also not
available to other trusts. In most cases, the only individuals who know the full breadth of
claims made and corresponding alleged exposures are plaintiffs® counsel. To the extent
that this Iack of transparency and accountabilily may incentivize specious and
inconsistent claiming across the tort and trust systems, it may result in trust (unds being
depleted by erroneous pavments, which in turn takes funds away [rom (hose asbestos
victims who are most deserving in the future.

3. The quartery reporting requirements of H.R. 4369 will not result in overly
burdens ome efforts or costs to the trusts. Asbestos bankruptcy trusts receive and
collect claim level data electronically, store and process claim level data electronically,
and track claim status and pavment information electronically. As aresult, extracting
quarterly summary tables at the claim level is an efficient process and an exercise that is
well within the average competencies of database programmers already employed or
contracted with by the trusts and claim processing facilities.

4. The third party disclosure requirements of H.R. 4369 will not result in overly
burdens ome efforts or costs to the trusts. H.R. 4369 will require (he trusts to provide
filing and payment information upon request from a third partv under appropriate
protective orders. Some trust already respond to third party requests by searching their
claims database for individual claimants and providing information as to whether or not a
claim on behalf of the individual has been made. Once the search has been conducted,
producing the additional claim information that may be required under H.R. 4369 would

require a minimal level of additional effort.
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Background

Currently, I am an economic consultant with the Environmental and Product Liability practice of
Bates White, LLC. I've been with Bates White for three years, and during that time I have been retained
by defendants and insurers as an expert on (he governance, procedures, processing systems, and
compensation criteria of asbestos personal injury trusts established under section 524(g) of the U.S.
Bankruptcy Code. Prior to joining Bates White, I spent seven vears with Analysis Research Planning
Corporation (“ARPC”) as an asbestos liability estimation consultant for legal representatives and trustee
boards associated with high profile 524(g) bankruptcy reorganizations and resulting bankruptcy trusts.
Prior 1o that time, I was (he dala analyst and statistician for Claims Resolution Management Corporation
(“CRMC?), a wholly owned subsidiary ol the Manville Personal Injury Settlement Trust (“Manville™)
established 1o process and resolve asbestos claims against the trust.
Ex perience specific to as bestos bankruptcy trusts and claim processing systems1

During my time with CRMC, the facility was in the process of developing an electronic claim
[iling system ("E-Claims™") (o allow claim filers to not only submil individual claim forms
electronically, but also to upload thousands of claim forms at one tume. Similar technology has since
been adopted by other claim processing facilities.” These technologies have been designed to be

compatible with the electronic claim databases that claimant law firms may have developed for internal

The information in n1y testimony is based on: (i) publically available information and general experience
ganed dunng my employ ment at both Claims Resolution Management Corporation (“CRMC™) and ARPC; and
(ii) general industiy knowledge with respect to the constiuction and functionality of electronic claim databases,
and the ability (o query and extract subscls ol those databases. Inlormation aboul the claims management and
processing services provided by ARPC can be found at htip://arpe.convsolutions/product Jiability -and-
cnvironmental-cons uling/clams-managementi-precessing

= See for example: DCPYF Requirements and Instructions lor Bulk Upload Tool

hetp:/fwew. arms tongworldasbestostrust. conyfiles/ Trost% 2000 Line%o 200u k% 20Upload $%620T ool pdf

See for example: Verus Asbestos PT Trust Online Filing User’s Guide

hetp/www eetmust.ore/docs/Online Tiling User  Guide.pdf

See for example: Westem Asbestos Settlement Trust Claim Filing Instructions and Electronic Claim Template
hiiptiwasirust.cony/claims packe!
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use, thus minimizing the administrative cost and burden of transferring claim and claimant data to the
[acility.”

The system used by CRMC, as well as other similar systems are designed to not only receive and
maintain an electronic database of claim and claimant information, but to also allow f(or the ability to
efficiently extract and analyze data as needed. For example, during my time with the CRMC, T
maintained a monthly data extract of individual claim filing, processing, and settlement data that was
produced for internal analytical and claim management tasks. Additionally, upon third party requests for
data, CRMC would provide a similar extract [or minimal cost, including expansive medical and exposure
data extracts*

During my tenure with ARPC the firm was retained as advisor (o a number of [uture claim
representatives or trustee boards of asbestos personal injury and property damage trusts (“Trusts™),
including all of the trusts currently processing and resolving claims at the Delaware Claims Processing
Facility (“DCPF”) and its predecessor, the Celotex Asbestos Settlement Trust (“Celotex™), as well as
certain Trusts currently processing and resolving claims at Verus Claims Services (“Verus™), the Claims
Processing Facility, Inc. (“CPF”), Trust Services, Inc. (“TSI"”), MFR Claims Processing (“MFR”), and the

Western Asbestos Settlement Trust (“WAST™) facility ° In addition to the firm’s role as advisor to Trusts

See for example: Sample Excelfile for Electronic Filing offered by Verus

hilpdwww kalscerasbestostrust conviites /KA CCY% 208amp e 20 Hxeel% 20k les. zip

Such an extract is still available today on a limited basis

Reference: Distribution ol Manville Trust Data for Usc Solely by Other Trusts

htip/www cloinsres.convdocuments/MT/DataPolicy . pdf

Reference: Manville Ttust Single Use Data License Agreement

claimsres comidecuments/MT/DatnAgeenment.pdf

. o the extent that any ol these engagements were perlormed during the pending bankruptey
confirmation of a trust, any time records detailing the work performed by nwself or other enployees of ARPC
would be publically available as ec applications i the bankruptey case docket, along with any lormal retention
applications filed with the court.

In most cases, to the extent that any of these engagements were performed following the bankruptey
confirmation of a trust, the retention of ARPC and the general nature of the retention (e.g. Fxecutive Director to
the trust, claims administration consultant, liability estimation consultant, etc.)is disclosed in trust annual
reports filed with the bankruptey court and publically available on the case docket.
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and future claim representatives, ARPC was also retained by Celotex, DCPF, CPF, and the WAST

[acilities to help develop new, or enhance existing, electronic claim processing systems.®

Assessment of H.R. 4369

After reviewing the provisions outlined in H.R. 4369, I believe that it will serve as an effective
step towards bridging the transparency gap between the asbestos trust and civil tort systems, and will do
soin an efficient and cost-effective manner. The reporting requirements of H.R. 4369 will also serve as a
deterrent to fraudulent claiming across bankrupicy trusts. This opinion is based on my experience and
general industry knowledge with respect to the construction and functionality of electronic claim
databases, and the ability to query and extract subsets of those databases.

H.R. 4369 will advance transpare ncy within the asbestos bankruptcy trust system

Currently, the asbestos civil tort system provides a level of claiming and resolution transparency
that the asbestos bankruptcy trust system lacks. Each lawsuit that is filed in the tort svstem includes a
publically available complaint that identifies the plaintiff and each defendant from which compensation is
sought. In most cases, the complaint also provides general exposure allegations that resulted in the
alleged asbestos-related injury and, in some cases, a detail work history and alleged exposure sites.

Furthermore, as the case progresses. publically available dockets track the status of each named

‘T'o the exent that a particular client cited in my testimony is not publically disclosed in any ol the above
mentioned sources, cach ol the ARPC clients referenced in my testimony are also referenced in the
“Application For Order Authorizing The Proposed Future Claimants' Representative To Retain And Enploy
Analysis, Research, And Planning Corporation As Claims Tvaluation Consultants™ filed on October 11, 2010 in
re: Specialty Products ITelding Corp., et al In The United States Bankruptey Court For The District Of
Delaware (case no. 10-11780). This document is available Lor public download [rom the bankruptey court
docket.

See for example: First Annual Report And Accounting Of Westem Asbestos Settlement Trust, filed May 16,
2005 with the United States Bankruptey Court Northern District OF California Oakland Division (Case No. (02-
46284-T), pe. 12, line 10:

“dnalysis Research Planning Corporation (“ARPC"): Consulting firm hired to help the Trust 1o develop a
claims manual and claims processing procedures. Also hired 10 create a system to process claims afier it was
discovered that no existing vendor would be able 10 meet the requirements of the Matrix and TDP in a timely
manner. Also offer ongoing advice concerning improvements to the system.”
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defendant, including dispositions such as dismissals with and without prejudice, and orders granting
summary judgments

In contrast, the asbestos bankrupicy trust system provides no public disclosure on ndividual
claimants seeking compensation, or the corresponding alleged exposures. In [act. each individual trust
operates in a vacuum, which eliminates the ability for claim comparisons across trusts. Currently, the
onlv trust T have been able to identify that has provided a public disclosure of claim filings and payments
is the API, Inc. Asbestos Settlement Trust.” With tens of thousands of claims being paid each vear that
lead to billions of dollars in claimant compensation, it’s surprising that there is virtually no public
accountability or oversight beyond the trustees and advisors who were selected as part of bankruptcy
reorganization by the same plaintifs’ attorneys (hat are currently receiving trust payments on behall of
their clients. H.R. 4329 would require trusts to provide a level of transparency akin to the tort system,
and a degree of public accountability that will deter inconsistent and possibly fraudulent claiming across
trusts.
H.R. 4369 will act as a deterrent to potential fraudulent claiming across trusts

The primary purpose of asbestos bankruptcy trusis confirmed under 524(g) is to efliciently
process and pay qualifying claims for individuals who suffer from asbestos related diseases. As
mentioned previously, individual bankruptcy trusts operate in a vacuum, so not only are the claimant
demands made across trusts not publically available to solvent defendants in the civil tort, but also not
available to other trusts. In the absence of a mechanism that will allow (rusts to cross-reference the
claiming allegations made 1o other trusts, inconsistent and specious claiming may go unchecked. By
establishing transparency across trusts as it relates to the demands and corresponding exposure allegations
supporting those claims, H.R. 4369 will offer as a the necessary check and balance to the bankruptcy
svstem and ensure that inconsistent claiming across trusts does not occur, thereby preserving trust assets

for legitimate asbestos claimants.

7 APL Inc. Asbestos Settlement Trust 2011 Annual Report of the Trustee, filed April 23, 2012 (case no. 05-

30073)
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The quarterly reporting require ments of H.R. 4369 will not result in overly burdensome
efforts or costs to the trusts

Asbestos bankruptcy trust claim processing systems store individual claim data for hundreds of
thousands of claimants. As I described above, asbestos bankruptcy trusts receive, store, process, and pay
these individual claims electronically through systems designed to both import and export claim and
ageregate level data efficiently and with relative ease. For example, the Manville trust maintains a data
extract ol individual claim (iling, processing, and settlement data (hat is available [or license to approved
third parties at a minimal cost of $1.000.° Exiracting quarterly summary tables at the claim level [rom
these types of data extracts is an exercise that is well within the average competencies of database
programmers already employed or contracted with by the trusts and claim processing facilities.
Furthermore, any computer program used to create these quarterly summary tables can easily be limited
to the specific [ields of data mandated in H.R. 43G9 while avoid the production ol any privileged medical
information or revelation of any proprietary trade secrets or conlidential information belonging to the
Claim Facilities.”

The third party disclosure requirements of H.R. 4369 will not result in overly burdensome
efforts or costs to the trusts.

H.R. 4369 will require the trusts to provide [iling and payment information upon request from
third parties under appropriate protective orders. Some (rusts already respond to (hird party requests by
searching their claims database for the individual claimant and providing information as to whether or not
a claim on behalf of the mdividual has been made. For example, the API, Inc. Asbestos Settlement Trust
charges a fee of $18.50 per individual claim search, and the Third Party Disclosure Policy of the Western

Asbestos Setllement Trust does not appear to charge [or individual claim searches when the resulls are

$ Supraé.

While at CRMC, 1 provided third-parties with Manville Trust data exracts without revealing any proprietary
trade secrets, nor did I ever receive any proprietary trade secrets when provided with data extracts from claim
processing facilities for ny analysis work at ARPC.



75

limited to whether or not a claim has been filed ' Once the search has been conducted, producing the
additional claim information that may be required under H.R. 4369 would require little additional e(Tort.
Furthermore, 1o the extent that trust procedures and protocols require that they serve notice on
claimants prior 1o releasing certain information to third parties, this can also be done efliciently and at
minimal cost. Tn my experience working with trust facilities and processing systems, the overwhelming
majority of claimants are represented by attorneys, with whom claim processing facilities routinely
correspond regarding claim resolution (e.g. claim deficiency notices, requests for additional supporting
information, etc.), and settlement matters. Therelore (he process ol notilying these attorneys of third
party data requests does not represent a signilicant burden outside the standard operations of the Claim

Facilities.

Need for asbestos bankruptcy trust transparency

The issue ol asbestos bankruptcy trust transparency that sits at the heart of H.R 4369 has been
the focus of academic, judicial, and legislative debate across the country in recent years. Even though
asbestos bankruptcies and resulting bankruptey trusts have been around for decades, it’s only been in the
past few years that the trust system as a whole has become a substantial source of plaintiff compensation.
Unul 2000, there were only a handful of confirmed (rusts aclively processing and paying claims.

Then beginning in 2000 and extending through 2003, there was a rash ol asbestos bankrupicy
[ilings that included dozens of primary asbestos defendants such as Owens Corning, Fibreboard, Babcock
& Wilcox, Armstrong World Industries, and United States Gypsum, to name just a few. As these primary
asbestos defendants were going through the bankruptcy reorganization process, an automatic stay was
placed on claims that prevented plaintiffs from pursuing civil action against them in the tort system. Asa

result. these bankruplcy defendants had effectively exited the tort sysiem, and with them went a

10 APT, Tne. Asbestos Settlement Trust Tnstructions for Requesting Claim Searches

hitp//apincasbestossettlementtrust convdisclesurePolicy huml
Western Asbestos Settlement Trust Third Party Disclosure Policies
hutp/fwastmst comvthid-party ~disclosure
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substantial source of plaintiff compensation. In fact, some analysts believe that these primary defendants
were responsible for upwards of 80% of what plaintills were receiving as compensation in the tort system
during the late 1990s.

As one can imagine, this marked a signilicant shift in the asbestos litigation as plainti(l attorneys
were faced with having to fill the massive void in compensation left behind by these bankruptcy
defendants. Plaintiff attorneys had to refocus their litigation strategy, and begin pursuing more actively
those solvent defendants whom to that point had been peripheral sources of plaintiff compensation. In
addition to peripheral delendants, plamtill attomeys also began developing exposure cases against new
deflendants (hat had rarely, i ever, been named m the tort system prior o 2000.

As a resull, these peripheral and new delendants experienced a dramatic increase in both the
number lawsuits in which they were named, and the overall settlement demands that plaintiff attorneys
were seeking as new sources of compensation. And because of joint and several Liability, and allocation
rules that govern the asbestos tort in many jurisdictions, the absence of the primary defendants, whom for
decades were considered the most culpable contributors to the onset of asbestos-related disease, placed an
extraordinary level of liability risk on the peripheral and new delendants. This is a key component to the
current issues of asbestos bankruptcy trust transparency that H.R. 4369 is addressing. Joint and several
liability rules and allocation of liability to “empty chair” defendants such as 524(g) trusts are designed to
ensure that plaintifts and victims can still be fully compensated for their injuries even when certain
culpable defendants are insolvent or otherwise unavailable to pay their share.

This raises the question of whether the peripheral and new defendants did in [act pick up the
liability share(s) of companies who have entered reorganization. Certain experts claim that the average
award a mesothelioma victim receives from defendants in an asbestos tort action has stayed the same or
gone up marginally since 2000. You will hear other experts and professionals claim that average
compensation has increased by multiples. It is rare that you will hear anyone, if ever, say that average
claim compensation has gone down. What that tells me as an economist viewing this litigation as a whole

is (hat the joint and several liabilily and allocation systems worked just as they were designed to. Even

10



77

with the traditional sources of significant plaintiff compensation leaving the tort system in the early part
of the 2000s, asbestos plaintifls were still being paid as (hey were belore the increase in bankruptcies.
And (hat’s because the peripheral and new co-delendants (hat remained in the asbestos tort system were
[orced to stand in the shoes of those defendants who sought bankruplcy reorganization.

What’s happened in recent years, however, is that many of the bankruptcy reorganizations filed in
the early 2000s have been confirmed and trusts have been created to pay current and future claims.

Under section 524(g), trusts are established to assume the legal responsibility of the debtor’s asbestos-
related liability post-confirmation. Since 2006, 24 asbestos bankrupicies have been confirmed, [unding
trusts with $20 billion in assets to pay present and [uture qualifying claimants, with an additional $10
billion in proposed trust assets currently pending bankruptcy confirmation. To show how [ast the trust
compensation system has grown, as of year-end 2005, the entire trust system only had $8 billion in assets.
From 2007 through 2010, asbestos claimants have received nearly $12 billion from trusts and an
additional $5.5 billion from bankruptcy negotiated settlements paid by debtors as part of their
reorganizations.

Part of the reason why payments have been so large since 2007 is because the recently conlirmed
trusts had to clear out claim inventories, some of which dated back to the late 1990s prior to filing for
bankruptcy. Taking that fact into consideration it you total up all the trust claim payments beginning in
2000, claimants have been paid a total of $15 billion. When you add the $5.5 billion from the bankruptcy
negotiated settlements it totals over $20 billion in pavments, all of which occurred outside the tort system.
That’s an annual average of $1.9 billion in aggregate claim payments over that eleven vear span. Now,
you may hear that individual trusts only pay cents on the dollar to individual claims, but with billions
being paid out each year, it’s hard to believe that ndividuals aren’t receiving substantial compensation in
addition to what they receive in the tort system. Moreover, the compensation available to plaintiffs from
the trust system is available without having to engage in a time-consuming lawsuit, and the significant

costs associated therewith, including legal fees.

11
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Tn summary, the number of confirmed asbestos bankruptcy trusts and level of trust claim
payments has increased significantly over the past five vears, crealing an allernative compensation sysiem
to the civil tort system where solvent delendants continue to indemnily claimants in full Asbestos
bankruptcy trust transparency is not aboul determming how much money a victim of an asbestos-related
injury should receive, but rather determining the appropriate amount that each culpable party should pay,
including the bankruptcy trusts. As an economist I believe that, by and large, more transparency
regarding the exposure to the products of reorganized defendants will result in more appropriate and just

outcomes in the civil tort system and deter any [uture atlempts at fraudulent claiming against trusts.

12

Mr. CoBLE. Thank you, Mr. Scarcella, and thank each of you for
your very timely presentation of your evidence. I appreciate that.

We have been joined as well by the distinguished gentleman
from Tennessee, the Ranking Member of the Subcommittee, Mr.
Cohen, whom I will now recognize for his opening statement.
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Mr. CoHEN. Thank you, Mr. Chairman. I won’t take the time to
give my opening statement. I would like to ask that it be entered
in the record.

I would like to say this: I have done a little study on this, not
enough, and I really regret having missed your statements. I had
some other issues I had to deal with this morning.

This issue is personal to me in that one of my absolute best
friends in the world was a great, great, great singer/songwriter by
the name of Warren Zevon. Warren Zevon succumbed to mesothe-
lioma in September of 2003. He didn’t know the genesis of the dis-
ease, but he was diagnosed with such, and because of that, I am
real concerned about these illnesses.

He did not seek a lawyer, didn’t want damages. I had a few
parasites; I am an attorney, but I had a few people call me and
talk to me, quote/unquote friends of mine, friends because they
wanted to get to Warren to take his case, and Warren was good
and didn’t do it.

But I am concerned about victims, and I am prejudged to look
at it from that perspective. From what I look at on first blush, this
is a solution looking for a problem, and the expense to the trust
of having to go through all of this material is going to be to the
detriment of the beneficiaries of the trust, and it is the bene-
ficiaries of the trust to whom I think I owe a—my perspective and
my judgment.

With that, I ask that my statement be entered in the record and
I yield back the balance of my time.

Mr. CoBLE. I thank the gentleman from Tennessee, and, without
objection, the Ranking Member’s complete statement will be in-
serted and made a part of the record.

[The prepared statement of Mr. Cohen follows:]

Prepared Statement of the Honorable Steve Cohen, a Representative in
Congress from the State of Tennessee, and Ranking Member, Sub-
committee on Courts, Commercial and Administrative Law

On its face, H.R. 4369, the “Furthering Asbestos Claim Transparency Act of
2012, or “FACT Act,” seems like a reasonable measure. After all, who could pos-
sibly be against greater “transparency?”

Yet the more that I learn about this bill and about the broader issue of what the
appropriate level of compensation for victims of asbestos exposure should be, the
more I am beginning to think that this bill may be a solution in search of a problem.

H.R. 4369 would impose a number of new reporting and other information-sharing
requirements on trusts that have been established under section 524(g) of the Bank-
ruptcy Code. These trusts are designed to compensate current and future plaintiffs
in civil actions against those asbestos manufacturers and other related defendants
that have filed for bankruptcy.

The bill would require 524(g) trusts to file quarterly reports with the Bankruptcy
Court and the United States Trustee describing each demand for payment from a
claimant, including the claimant’s name and exposure history, and the basis for any
payment made. The Court must make this report part of its public docket.

The bill also would require trusts to provide information regarding payments and
demands for payments to any party in an asbestos-exposure related civil action
upon that party’s written request.

Under section 524(g), asbestos defendants can re-organize under bankruptcy pro-
tection and shift their liability for asbestos exposure to these trusts in exchange for
agreeing to fund the trusts.

In turn, these trusts pay claimants who seek compensation for harm caused by
the bankrupt defendant’s actions. Importantly, the trusts owe a fiduciary duty to
all beneficiaries to ensure that only proper claims are paid in light of the universe
of current and anticipated future claimants.

While not perfect, the trusts have worked reasonably well.
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Yet H.R. 4369’s proponents assert that its additional reporting and information-
sharing requirements for 524(g) trusts are needed to prevent fraud by asbestos vic-
tims and to eliminate the risk that such victims will be over-compensated.

In assessing this assertion, the most objective source that I could find was a study
of 524(g) trusts conducted by the Government Accountability Office at Chairman
Lamar Smith’s request.

The GAO was not able to find any instances of overt fraud. Moreover, GAO found
that trusts take appropriate steps to ensure that fraudulent claims are not paid.

But even accepting that fraud by asbestos victims is a real problem with respect
to asbestos trusts, I fear that H.R. 4369’s additional requirements on trusts will
raise their administrative costs significantly. Money used to pay these costs ulti-
mately means less money to compensate asbestos victims.

In light of this risk, I would like to know from H.R. 4369’s proponents why de-
fendants who are concerned about potential fraud by asbestos victims could not sim-
ply seek trust payment information using procedures allowed under existing dis-
covery rules.

Defendants can already obtain the information they want, without undermining
compensation for legitimate claims.

Finally, the reporting requirement in H.R. 4369 raises privacy concerns.

While I recognize that the bill specifically prohibits trusts from making public any
medical records or full Social Security numbers, the bill still would require trusts
to make public a claimant’s name and exposure history.

Once out in public, such information can be used for any purpose. Potential em-
ployers, insurance companies, lenders, and even those who may seek to harm an as-
bestos victim in some way can have access to this information without the victim’s
permission or knowledge.

I hope the witnesses can shed more light on the merits of H.R. 4369, and I look
forward to a fruitful discussion.

Mr. CoBLE. Folks, we try to comply with the 5-minute rule here
as well, so if you all can keep your answers in a terse manner, I
would appreciate that.

Professor Brown, some opponents of this legislation claim that
Congress lacks the authority to enact this legislation because these
trusts are governed by State law. What say you to that?

Mr. BROWN. Thank you for the question, Chairman Coble. These
trusts a.

Re created solely because of an act of Congress. They carry out
a function that has been dictated by this same act of Congress.
They are no more a creature of State law just because they incor-
porate there, because they are formed there, than any other organi-
zation that is performing a function that has been dictated by an
act of Congress.

And, in fact, the Bankruptcy Code already acknowledges that en-
tities that are created through the bankruptcy process are still sub-
ject to Bankruptcy Court orders; they are still subject to what is
expected of them under the Bankruptcy Code. This is not sur-
prising. Moreover, as I mentioned in my written statement, this is
firmly within the bankruptcy power, which even under the nar-
rowest definition relates to regulation of the relations between the
debtor and its creditors.

This act, the amendments in 1994, section 524(g) regulate those
relations going forward, and all that we can really expect here, all
that we ask, all that I would ask for here is that we make sure
that parties, whether they are private or public, if they are per-
forming a function under the Bankruptcy Code, that they do it in
a transparent way.

Mr. CoBLE. Thank you, Professor.
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Mr. Siegel, what provision of the FACT Act will impede claim-
ants from filing a claim with or receiving compensation from a
trust?

Mr. SIEGEL. Well, the act will not prevent a claimant from filing
a claim with the trust, but what the act will do inevitably is impose
onerous administrative burdens on the trust, which will slow down
the payment of claims and will deplete the funds of those claims.

As I said, the claims are already paying pennies on the dollar,
and to impose upon them the costs that are already being—the
costs of an enterprise or an exercise that is already being handled
in the State court discovery system is sort of just asking Congress
to shift the defendants and the State court’s work on to the trust,
and again, as I said, they are already strained to the maximum.
They don’t have any spare personnel or dollars to devote to these
tasks of essentially relieving defendants in the tort system from
their discovery burdens.

Mr. CoBLE. Thank you, Mr. Siegel.

Mr. Scarcella, very briefly. I want to get to Ms. Schell. If you
will, go ahead very briefly.

Mr. SCARCELLA. I just wanted to add something to that question
if I may. As somebody who worked at a trust, the largest asbestos
trust, the Manville Personal Injury Trust, back in 2001 as their
quantitative data analyst and statistician, I can tell you that I un-
derstand Mr. Siegel’s concern, and I think it is a legitimate con-
cern, but I can assure everybody that it is not a problem.

When I worked at Manville, my sole function was to manage
data for internal analysis and respond to third-party requests for
external information. My role and job functions relating to report-
ing requirements similar to what is in the FACT Act had no bear-
ing on the work that was being done by claim reviewers and claim
managers whose job is to review, qualify, and get claimants paid.
It is a split, you know, level of authority and split level of responsi-
bility that will not impede how fast an individual can get paid
when they call a trust fund.

Mr. CoBLE. Thank you.

Let me get one more question in for Ms. Schell. Ms. Schell, the
September 2011 GAO report notes, and you highlight this in your
testimony, that 65 percent of trusts have included procedures in
their trust distribution plans that are intended to prevent the dis-
closure of claims information. Why do you think this is the case?

Put your mic on, if you will.

Ms. ScHELL. Thank you for your question, Mr. Chairman.

I included that information because I think it is significant that
now postconfirmation the committees that make up the rules for
the Administration of the trust funds are building in confidentiality
provisions into those trusts to keep information from the public,
and it is problematic for a number of reasons.

First, it doesn’t make much sense to keep the information con-
fidential. It should be information that should be reported. And the
fact that it is being done postconfirmation raises questions in and
of itself, and that it is being done by committees that are in large
part made up by or at least in part made up by plaintiffs’ firms
from around the country.
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The confidentiality provision sometimes—and I gave the example
of Babcock and Wilcox in my paper—also set out the method by
which the information can be obtained, and in that particular in-
stance it requires a subpoena from a Bankruptcy Court. So that
trust is moving the question out of the State court arena and put-
ting it in front of the Bankruptcy Court in which none of the tort
players are actually involved. And so it sets up an unworkable
step.

And really to go down the path of whether or not defendants can
get discovery through State court proceedings strays from the point
of the FACT Act. The point of the FACT Act is to require wide-
spread reporting of claims made in all the trusts; not just to pro-
vide information to one single defendant in one single case, but in-
stead to provide information that then can be reviewed by those
seeking clarity and those

Mr. CoBLE. Ms. Schell, my time has expired, but if you could
wrap up very quickly.

Ms. SCHELL. And by those seeking clarity and those that are just
simply looking to make this compensation procedure and process
like all the others with oversight.

Mr. CoBLE. Thank you, Ms. Schell. I appreciate that.

The distinguished Ranking Member from Tennessee is recog-
nized for 5 minutes.

Mr. CoHEN. Thank you, Mr. Chairman.

Mr. Siegel, how do you look upon this law as it affects people
who have been affected by asbestos claimants? Is this adverse to
their interests?

Mr. SIEGEL. It is entirely adverse to their interests. Even though,
oddly enough, it is an act that is directed at bankruptcy trusts and
the claimants of those bankruptcy trusts, it serves only the interest
of third parties, and that is the defendants in the tort system.

The defendants already get and are able to get all of this infor-
mation through State court discovery. We know that from the re-
sults of trials, and that is all in my written statement, because in
trial after trial after trial, juries assign liability to bankrupt de-
fendants, so the defendants in the tort system get all the informa-
tion they need.

This is simply an effort to take that discovery burden away from
them which they are already satisfying and put it on the claimants,
and it has to be recalled. As I said, some trusts are paying less
than 1 cent on the dollar for scheduled values of claims, and to add
all of a sudden a quarterly reporting requirement that requires
them to produce and report on every—but also redact information
from every single claim that they have received in the last quarter
is really undue and onerous.

The few examples that we have of fraud in the system today I
think show that the system works. The Kananian case is a terrible
example. That lawyer was disbarred, and that claim was dis-
missed. And so once in a while we have a situation like that, the
system deals with it, and the parties go on down the road.

So there is no need for this, number one; and, number two, it is
terribly against claimants’ interest because it will just deplete the
time and money left that the trusts are already straining with.
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Mr. CoHEN. I probably in my opening gave too strong a term in
describing the attorney who sought my intervention to get my
friend to enlist his counsel, because if it weren’t for trial lawyers,
probably the defendants in these cases, the agents of this illness,
would not be as careful as they are now for they wouldn’t have li-
ability.

People maybe don’t understand the effect of tort law and how it
does police agents that are harmful to human beings. Who are
some of these folks that are dispensers of the asbestos problem?

Mr. SIEGEL. Well, they are companies large and small, but I
think it is well to recognize that, you know, there is a sense from
the written statements that we are now dealing only with so-called
peripheral defendants or defendants that don’t really have to do
much with the real problem caused by asbestos, and that the peo-
ple who really caused the problem are all in bankruptcy. Nothing
could be further from the truth, and I think the best example of
that is Ms. Schell’s client, Union Carbide Corporation, which is
hardly a mom-and-pop operation. Union Carbide mined raw asbes-
tos. They are about as close to the original problem as you can get.
They mined raw asbestos and sold it by telling people that it—well,
the stuff that comes from our mine is somehow safer; we are the
safe asbestos, not the dangerous asbestos.

So to suggest that we are in the era of—we are only suing de-
fendants that had nothing to do with the problem is wrong, simply
flat wrong.

Mr. CoHEN. When was it discovered that there was a connection
with asbestos and lung disease? Was that something in the last 20,
30 years?

Mr. SIEGEL. No, no. There are indications in the—I mean, it goes
back a long time. The Romans noticed that their slaves who were
delegated to work with asbestos were dying at a much earlier age
than their other slaves.

Mr. CoHEN. And did the Romans—the Romans didn’t hire trial
lawyers to——

Mr. SIEGEL. No, they didn’t.

hMr. CoOHEN. They wore the toga, so they didn’t have to do any-
thing.

Mr. SIEGEL. That is true. That is true.

But as far as the medical literature goes, there are indications
in the late 1890’s and certainly in the early 1900’s of lung prob-
lems, lung diseases and death caused or occurring in people who
worked occupationally with asbestos. I mean, we have in the
1930’s——

Mr. CoHEN. And when were the first lawsuits brought, do you
know, that were successful?

Mr. SIEGEL. The first lawsuits in the modern era were brought
in the late 1960’s, and the first one that really became prominently
known is a case called Burrell from Texas in the early 1970’s.

And the nature of the claimants has changed. It is true that back
in the 1970’s and 1980’s, what you were dealing with in terms of
claimants was insulators and pipefitters, people whose day-to-day
work exposed them over and over to massive quantities of asbestos.
What you have now, you tend to have people who weren’t exposed
to overwhelming quantities on a day-by-day basis, but still sus-
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tained very severe, serious occupational exposure in a myriad of
ways, and that is causing them mesothelioma and lung cancer. As
I said, they are seeking compensation not from every company in
the phone book, but simply from companies who made products
that they worked with.

Mr. CoHEN. Thank you, sir, and I thank the Chairman.

Mr. CoOBLE. Mr. Cohen, thank you.

The distinguished gentleman from Arizona Mr. Quayle is recog-
nized for 5 minutes.

Mr. QUAYLE. Thank you, Mr. Chairman.

Before I get into my questions, I would like to ask unanimous
consent to enter into the record a memo by Paul Clement regarding
the authority to enact this legislation, and also a GAO study*
about the role and administration of asbestos trusts.

Mr. CoBLE. Without objection.

[The information referred to follows:]

*The study, a GAO Report, GAO-11-189, entitled Report to the Chairman, Committee on the
Judiciary, House of Representatives, September 2011, Asbestos Injury Compensation, The Role
and Administration of Asbestos Trusts, is not reprinted in this record but can be accessed at
http://www.gao.gov/new.items/d11819.pdf



85

Bancroft |

MEMORANDUM

From: Paul D. Clement
Date: March 30, 2012
Re: The Tenth Amendment and Legal Reform

Some opponents of federal legal reform have suggested that there are unique federalism
or Tenth Amendment difficulties with such efforts at the federal level. Necdiess to say, each
effort needs to be evaluated individually, but without reference to any particular legislative
proposal, the Supreme Court’s cases give Congress wide latitude to address and remove
obstacles to interstate commerce and generally do not support the notion that there are unique
Tenth Amendment problems when Congress addresses obstacles created by state law, whether
judge-made common law or state positive law. This legal backgrounder examines those
precedents and principles.

The Supreme Court has recoghized that the Commerce Clause allows Congress to
address obstacles to interstate commerce even when the obstacles arise from state tort law or
state court rules. What is more, the Court’s cases do not support the contention that the Tenth
Amendment is an obstacle to federal efforts to legislate in areas that touch on state tort systems.
Indeed, if anything, the Court has suggesied that the Supremacy Clause gives Congress a freer
hand in displacing the rulcs applicd by state judges. Finally, it bears emphasis that Congress is
not limited to its commerce power in addressing distortions created by state law; exerciscs of
narrower federal powers, such as the bankruptcy power, also provide Congress with the authority
to override state law in valid service of the federal objective.

1. Background Principles

Congress, of course, may act only pursuant to its enumerated powers. While debate
continues over the boundaries of Congress’ Commerce Clause power, the Supreme Court has
long held that “Congress has the power to regulate activities that substantially affcct intorstate
commerce.” {(Gonzales v. Raich, 545 U.S. 1, 17 (2005); United States v. Lopez, 514 U.S. 549,
558-59 (1995). And there is no dispute that the Commerce Clause grants Congress considerable
authority to remove obstacles to interstate commerce. See Arizona Pub, Serv, Co. v. Snead, 441
U.S. 141, 150 (1979); of dm. Trucking Ass'ns, Inc. v. Mich. Pub. Serv, Comm 'n, 545 U.S. 429,
433 (2005). Legal reform legislation may also be authorized by other enumerated sources of
congressional power, such as the Bankruptcy Clause and the Necessary and Proper Clause. See
United States v. Comstock, 130 8. Ct. 1949, 1956-57 (2010); Central Va. Cmty. College v. Katz,
546 U.S. 356, 379 (2006).

The Supreme Court has also recognized that neither Congress’® enumerated powers nor
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the Tenth Amendment permit Congress to “commandeer” state legislative processes or executive
officials to carry out federal regulatory schemes. Thus Congress cannot “issue directives
requiring the States to address patticular problems,” nor can it “command the States’ officers . . .
to administer or enforce a federal regulatory program,” Printz v. Unifted States, 521 U.S. 898,
935 (1997). The Supreme Court has iwice invalidated federal law on “commandeering”
grounds. See id. at 935; New York v. United Stutes, 505 U.S. 144, 188 (1992).

Importantly, both these cases and the Constitution itself exempt state courts and judges
from this anti-commandeering principle. Because the Supremacy Clause mandates that “the
Judges in every State shall be bound” by federal law, Congress has the power to require state
courts to enforce [ederal causes of action. New York, 505 U.S. at 178-79; Printz, 521 U.S. at
928-29; Testa v. Katt, 330 U.S. 386 (1947). Congress may also prescribe procedural rules that
state courts must follow in enforcing federal causes of action, if those rules are “part and parcel”
of the federal cause of action. See Dice v. Akron, Canton & Youngstown R.R., 342 11.5. 359, 363
(1952). And in the context of federal preemption of state law, the Supreme Court has steadfastly
refused to distinguish between state judge-made common law and state positive law, permitting
preemption of both so long as applicable federal law evinces such an intent. See Bates v. Dow
Agrosciences LLC, 544 U.S. 431, 443 (2005); Sprietsma v. Mercury Marine, 537 U.S. 51, 62-63,
69-70 (2002). Thus, although thc Supreme Court has sidestcpped the specific question of
whether the Tenth Amendment prevents Congress from preseribing a rule that would trump the
operation of procedural rules in state courts’ adjudication of state-law claims, its precedents
provide support for that position. See Jinks v. Richland Cnty.,, 538 U.S. 456, 464 (2003);
Southland Corp. v. Keating, 465 1.8, 1, 10-16 (1984).

I1. Legal Reform and Federalism

While each particular piece of federal legislation naturally requires its own evaluation,
Supreme Court authority suggests that as a general matter, Commerce Clause and Tenth
Amendment challenges to federal legal reform measures are not likely to succeed.

Indeed, even many critics of legal reform acknowledge the breadth of Congress®
authority to address the subject pursuant to the Commerce Clause under the Supreme Court’s
jurisprudence. See, e.g., Mike Dorf, Tort Reform Versus the 1 Oth Amendmerny, Dorf on Law
(Feb. 10, 2011), hitp://www.dorfonlaw.org (“Folks like me, who think that Congress has broad
latitude to regulate under the Commerce Clause, have no difficulty seeing the package of federal
limits as constitutional, even if we don’t think it*s desirable policy.”). To survive a Conimerce
Clause challenge, federal legislation need only “substantially allect interstate commerce.”
Raich, 545 U.S. at 17. One can readily surmise that condition is met by lcgistative measures that
are designed to reduce litigation costs for multistate or multinational defendants, or cfforis that
will almost certainly have an economic effect on interstate insurance carriers. Furthermore, to
the extent legal reform measures are designed to address situations where Congress believes state
law poses an obstruction to interstate commerce, that is perhaps the classic use of the commerce
power. See id. at 16; Snead, 441 U.S. at 150. And, indeed, the Supreme Court hus held federal
lsgislation containing legal-reform-like elements valid under the Commerce Clause, even when
federal law had the effect of trumping the operation of state-law rules in state court. See Plerce
Cuty. v. Guillen, 537 U.S. 129, 146-48 (2003) (upholding 23 U.8.C. § 409, which prohibits
admission of certain safcty data in state-court proceedings); Southiand, 465 U.S. at 11 (observing
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that Federal Arbitration Act is valid exercise of commerce power) (citing Prima Paint Corp. v.
Flood & Conkiin Mfg. Corp., 388 U.S. 395 (1967)).

Pierce County is a particularly important precedent for evaluating Commerce Clause
objections to legal reform. That case considered the constitutionality of a federal law that
prohibited the disclosure of traffic safety data collected by local authorities in order to qualify for
federal funding, even if state privilege law weuld otherwise compel its disclosure in state court
proceedings involving tort and other state-taw claims. The Supreme Court unanimously held
that this provision was a valid exercise of the Commerce Clause. The Court did not reach the
state-law plaintiffs’ Tenth Amendment objection to the law, but the Court’s recent Tenth
Amendment cases havc all involved situations where Congress lacked a valid enumerated power
to enact the legislation. See New York, 505 U.S. at 174-77; Printz, 521 U.S. at 923-24; see also
Bond v. United States, 131 S. Ct. 2355, 2366-67 (2011). Thus, a rejection on Tenth Amendment
grounds of a law that is concededly valid under the Commerce Clause (and did not involve the
state as emplover, a context in which the Court has vacillated) would take the Court into
uncharted territory. Finally, the fact that the Supreme Court’s unanimous decision in Plerce
County was authored by Justice Thomas—the Court’s leading critic of the breadth of the Court’s
modern Commerce Clause jurisprudence—is particularly telling. 1t underscores that when
Congress acts to protect the channels of interstate commerce or eliminates obstacles to interstate
commerce, it is exercising the core of its classic commerce power.

Likewise, the Court’s cases do not suggest that the T'enth Amendment would provide a
basis for invalidating federal legal reform efforts. Only twice in recent decades has the Supreme
Court relied on the Tenth Amendment in invalidating federal legislation, and in both cases the
improper legislation involved Congress’ “commandeering” of State legislatures or executives.
See Printz, 521 U.S. at 935; New York, 505 U.S. at 188. Efforts to invoke the Tenth Amendment
as a defense simply because federal law has interfered in a matter of “traditional state concern™
have failed. See, e.g., Reno v. Condon, 528 U.S. 141, 149-50 (2000). Thus, the courts of appeals
have uniformly rejected ‘l'enth Amendment claims where a party simply contends that an
otherwise valid federal law infringes on an area of traditicnal stalte concern—an argument
frequently invoked by opponents of federal legal reform. See, e.g., Richardson v. Comm’r, 509
F.3d 736, 743 (6th Cir. 2007); Freier v. Westinghouse Elec. Corp., 303 F.3d 176, 195 (2d Cir.
2002);, Herrera-Iniric v. INS, 208 F.3d 299, 307 (st Cir. 2000); Sw. Bell Wireless Inc. v.
Johnson Cnty. Bd. of Cnty. Coram 'rs, 199 F.3d 1185, 1993 (10th Cir. 1999).

That federal legal reform legislation may affect matters in state courts does not materially
alter the Tenth Amendment analysis, The two cases in which the Supreme Court has struck
down legislation on “commandeering” grounds have specifically recognized that because the
Supremacy Clause mandates that “the Judges in every Stale shall be bound™ by federal law, the
“commandeering” test is inapposite to state judges. See Printz, 521 U.S. at 928-29 (obscrving
that “state courts cannot refuse to apply federal law™); New ¥ork, 505 U.S. at 178-79 (“Federal
statutes enforceable in state courts do, in a sense, direct state judges to enforce them, but this sort
of federal ‘direction” of state judges is mandated by the text of the Supremacy Clause.”).
Because the “commandeecring” test is the only basis under the Supreme Court’s current
jurisprudence for invalidating legislation under the Tenth Amendment, a decision applying that
provision to invalidate federal law affecting state courts would rcquirc another basis for its
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holding—and would accordingly be unprecedented. Mareover, as noted, both New York and
Printz emphasized that the invalid laws there were not proper laws and so did not come within
the Necessary and Proper Clause, or any other enumerated power. Indeed, the Court, citing
Printz, has upheld against a “state sovereignty” challenge 28 U.8.C. § 1367(d), which tolls
statutes of limitations in state courts while a fcderal court exercises supplemental jurisdiction.
See Jinks, 538 U.S. at 464-65. Jinks was, likc Pierce County, a unanimous decision and was
authored by Justice Scalia.

‘There does remain an open question as to whether the Tenth Amendment prevents
Congress from “prescrib[ing] procedural rules for state courts’ adjudication of purely state-law
claims,” id. at 464. While expressing some doubt about whether “a principled dichotomy” could
be drawn between substantive and procedural rules, Jinks avoided that question by deeming 28
U.S.C. § 1367(d) to affect thc *“‘substance’ of state-law rights of action,” id. at 464-65, and
stated, “we need not (and do not) hold that Congress has unlimited power to regulate practice
and procedure in state courts,” id. at 465. But even assuming that Congress lacks "unlimited
power to regulate practice and procedure in state courts,” the Supreme Court’s cases provide
fittle reason to suspect that the Tenth Amendment would limit an otherwise valid exercise of
Congress’ commerce power, just because of ils impact on state tort law or stale court procedural
law. As noted, the Court’s only recent decisions involving successful “Tenth Amendment”
claims have been its anti-commandccring cases, which expressly rccognize that the Supremacy
Clause permits a greater degree of “commandeering” of state judges than state legislatures or
executives. See Printz, 521 (.S, at 928-29; New York, 505 U.S. at 178-79. What is more, both
Printz and New York disclaimed exclusive reliance on the ‘Tenth Amendment, but also
emphasized that Congress’ enumerated powers, including the Necessary and Proper Clause, did
not authorize the challenged legislation. Thus, a holding that federal legislation that is valid
under the Commerce Clause or other ¢numerated power would nonetheless violate the Tenth
Amendment because it interfered with statc courts or state tort law would be' doubly
unprecedented.  Moreover, Congress has passed a number of laws regulating state-court
procedures for state-court claims, see 23 U.S.C. § 409 (prohibiting admissicn of certain safety
data in state-court proceedings}; 135 U.8.C. §§ 6601-6617 {establishing procedural requirements
for “Y2K™-related actions in state court), and thete has been no significant, let alone successful,
challenge o their constitutionality. Indeed, without specific reference to the Tenth Amendment,
the Court has held constitational the use of the Federal Arbitration Act for state-law claims in
state courts, notwithstanding that the Act requires courts to undcrtake certain procedures. See
Southland, 465 .S, at 10-16.

Beyond the Commerce Clause, Congress possesses other, more specific powers
enumerated in Art, 1, sec. 8, to enact legal reform legislation. When Congress legislates under
those powers, the foregoing framework does not change; the law still must be a valid exercise of
an enumerated power and must satisfy the Tenth Amcendment. While the Supreme Court has
never squarety held that, as a general matter, laws enactcd pursuant to more specific powers than
the Commerce Clausc present reduced Tenth Amendment concerns, its case law supports that
proposition as to certain specific enumerated powers. For example, if Congress validly acts
pursuant to its spending power, the Tenth Amendment is not implicated, even if the purpose of
the law is to regulate state conduct. See New York, 505 U.S. at 167,
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The Supreme Court has also suggested that laws enacted pursuant to the Bankruptey
Clause are particularly unlikely to fail Tenth Amendment scrutiny. In a case predating—but
consistent with—its modern Tenth Amendment jurisprudence, the Court observed that when a
“law is within the bankruptcy power, scani reliance can be placed on the Tenth Amendment.”
Wright v. Union Cent. Life Ins. Co., 304 U.8. 502, 516 (1938). More recently, the Court has held
that laws enacted pursuant to the Bankruptcy Clause, unlike those enacted under the Commerce
Clause, may abrogate States’ sovereign immunity from private suits. See Katz, 546 U.S. at 363.
In so ruling, the Court expressly recognized that the Bankruptcy Clause was a “grant of
legislative authority to Congress” and emphasized its “unique history™ and the “singular nature
of bankruptcy courts’ jurisdiction.” Id. at 363, 369 n.9. And it squarely rejected the contention
“that the word ‘uniform’ [in the Bankruptcy Clause] represents a limitation, rather than an
expansion, of Congress® legislative power in the bankruptcy sphere.” Jd. at 376 n.13.

Finally, when Congress acts to revisit pre-existing laws to fine-tune provisions that have
proven to pose obstacles to commerce, courts would seem particularly unlikely to find a Tenth
Amendment difficulty. In Pierce County, for example, Congress adopted the law privileging
information from disclosure in state-court proceedings afler the underlying program had been in
existence for approximately ten years and some states had expressed concerns about information
collected for federal purposcs being used against them in state-court proceedings. 537 U.S. at
133-34. And then, after the law had been in effect for a few years, Congress acted again to
broaden and clarify the scope of the provisions. [d. at 134-36. In upholding the law, the Court
concluded the Congress acted reasonably in “adopting a measure eliminating an unforeseen side
effect” of its initial legislation. /d. at 731-32. Thus, where Congress has already enacted valid
legislation under an enumerated power like the Commerce Clause or the Bankruptcy Clause, it
possesses substantial authority to fashion rules to make those programs operate more effectively.
The preceding is intendcd not to address the constitutionality of any spccific proposals, but
simply to underscore the broader point that Congress™ use of other enumeratcd powers to cnact
legal reform legislation or adjust previcus legislation may increase the already substantial case
for the validity of such law. ’

Mr. QUAYLE. Thank you, Mr. Chairman.

Mr. Scarcella, I kind of want to get back to something that you
were talking about earlier. And Mr. Siegel was talking about the
undue burden, financial costs on the trusts from having to provide



90

this information, and I was just trying to—you testified that you
already have an electronic claim processing that exists, the trusts
do, or at least some trusts do, and I was just wondering if you
would agree that fraudulent claims actually impose a greater cost
to the trust than the cost of the disclosure requirements that are
in this bill.

Mr. ScARCELLA. Thank you, and that is a very good question,
and I think that all depends on the level of potential fraudulent
claiming as to whether or not that financial strain outweighs any
other related cost in identifying that fraud.

I really can’t speak to the level of potential fraud. I think that
is what we are here today to try and figure out is if there is a cost-
effective way to provide that type of accountability and public dis-
closure to help keep in check potential fraud and at least identify
it.

What I can tell you with confidence is that the cost associated
with trusts meeting the requirements of the FACT Act are not that
great. They are de minimis. In fact, in general, asbestos trusts
since 2008 probably spend less than 2 percent of total dollars on
their processing operations relative to their claim payments obvi-
ously, and that is by design.

They are designed to be administrative by nature. It is supposed
to be a process in which people get paid very quickly, and they do,
the point I really hope everybody understands. Because this idea
that Mr. Siegel brings up, like I said, it is a legitimate concern, and
I am here to tell you that it is not a problem. Because of the way
these trusts function, because most of them, if not all of them,
maintain this data electronically, the ability to extract reports is
something that could take a matter of minutes to a few hours. We
are talking about a computer program that is a few lines of code
that anybody with basic programming skills could write that could
generate these quarterly reports. And the beauty of it is that once
you write that code one time, you don’t have to rewrite it 3 months
later when you have to produce the report again.

It is very, very efficient, and because trusts operate with distinct
responsibilities where they have people reviewing claims and proc-
essing claims and getting people paid, and they have people—like
what I used to do and some of the people I used to work with when
I was a consultant—and other claims facilities who can handle the
day-to-day operations of managing the data and responding to
third-party requests.

So I guess in answer to your question, it is hard for me to know
what the potential financial strain of fraudulent claiming could be.
This bill could help tell us that. What I can tell you with confidence
is that the cost associated with that level of transparency and ac-
countability is not great at all.

Mr. QUAYLE. Okay. Thank you very much.

Ms. Schell, I want to ask, why should the trusts have to produce
this information on written request instead of going through the
courts? And kind of why isn’t the State court discovery adequate
in this regard?

Ms. ScHELL. Well, for a number of reasons. The State court’s dis-
covery obligation is challenged time and time again by the plain-
tiffs. And oddly enough, one of the points that Mr. Siegel makes is
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that State court discovery is where this should lie, but State court
discovery and that effort to produce actually does fall upon the
plaintiffs’ attorney and the plaintiffs taking some time, but instead
what the FACT Act is looking for is reporting from the trust. It
doesn’t impose an obligation on the plaintiffs at all.

And so this isn’t an issue that would cause any kind of delay. In
fact, the only delay I am aware of is the delay caused by the plain-
tiffs in making their trust claims, because they are now allowed,
in essence, just to defer the claims until some future date to collect
on them.

And the discovery system in State courts is a problem. For one,
the State in which the tort case is pending is usually not the State
in which the trust is formed, and so issuing a subpoena cannot be
done by the State court sitting over the tort suit. Instead it has to
be done through a court in the jurisdiction where the trust is, and
also, as I mentioned, that is often just met with opposition.

Mr. QUAYLE. Okay. Thank you.

And, Mr. Siegel, I have like about 15 seconds, but you said that
the FACT Act is adverse to the interests of claimants, but opening
this up to transparency and actually protecting the trusts and the
trust assets from fraudulent claims, isn’t that in the best interest
for future claimants who may not have yet actually experienced the
symptoms of some of the things that are coming from the asbestos-
related injuries?

Mr. SIEGEL. Well, I don’t think that the point of this bill is to
protect trusts from fraudulent claims. That is already the trustees’
job. Their job is to conserve, is to pay——

Mr. QUAYLE. Lack of transparency makes it much easier for
fraudulent claims to go through, which is why this is actually the
main focus of the bill so the trust assets are actually protected.

Mr. SIEGEL. These defendants have no interest in saving the
trust money to pay claimants. They are using this data solely for
their own purposes in the tort system. Ms. Schell’s clients are not
going to authorize her to spend money to make sure that some un-
related trust pays out only to certain claimants and not others.
That is not in their interest. Their interest is only to get this data
to use it in their own private State court litigation, and we know
that because that is—the asserted problem is that the plaintiffs are
somehow hiding the ball from the tort system.

Mr. QUAYLE. Well, I am sure that they would disagree with your
statement on that.

Mr. Chairman, I yield back.

Mr. CoBLE. I thank the gentleman.

Let me say, Mel, we can either adjourn and come back.

Mr. WATT. I am not coming back, Mr. Chairman. I would like to
do my questioning now. You all are welcome to come back.

Mr. CoBLE. Well, let me see if they will hold this vote. We are
well into this vote.

Mr. WATT. You are not but 5 minutes into the vote.

Mr. CoBLE. Why don’t you go ahead then, Mel.

Mr. WarT. Thank you.

Mr. Chairman, I am here because I got requests from both sides
of this issue to be here. I have come in with no bias on one side
or the other. And I have to say I am disappointed by the hearing,
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because instead of witnesses who came to inform us about the pros
and cons of legislation, we seem to have four advocates here. And
so I have not gotten much enlightenment as to which side of this
issue I should be on because the hearing is not serving its useful
purpose, which is why I have no interest in coming back.

I just came in in the middle of Professors Brown’s testimony. He
is the one I was hoping would be the most enlightening since he
was coming from an academic perspective, but seemed to be the
most strident on one side or the other.

I picked up testimony of Ms. Schell, who says this testimony is
in support of H.R. 4369 rather than to inform the Committee about
the pros and cons of the legislation.

So, you know, it has not been very helpful. To the extent I have
a bias, I come out of a litigation background and have always
thought that information related to litigation is information that is
the parties’ litigation. But somebody told me that this was distin-
guishable from that set of facts because there were some other con-
siderations.

I haven’t heard them. Maybe Ms. Schell can enlighten me about
how this is different from any other litigation. I take it that parties
to other litigation can have resolutions of that litigation as private
settlements, and they are able to do that. I suspect, as Mr. Siegel
said in his testimony, that if you were representing a defendant in
litigation, you would want a privacy agreement and not to disclose
either that you were at fault or that—or the terms of settlement.

How is this different from that?

Ms. ScHELL. Thank you, Congressman Watt. First of all, I am
not here today on behalf of any client.

Mr. WATT. Well, I didn’t see say you were here on behalf of a cli-
ent, but when I pick up your testimony and it starts “testimony in
support” of as opposed to testimony to inform this Committee about
the pros and cons of legislation, I—I mean, we are here to—I didn’t
come in as an advocate on one side or the other, and I don’t expect
the witnesses to be here as advocates on one side or the other of
a piece of legislation.

Tell me what the facts are, and, you know, I will make my own
conclusions about the policy judgment. Don’t tell me about the cost
of something. Tell me about the policy considerations, Mr.
Scarcella. I mean, you know, this is a policy discussion. I suppose
you could pay for anything costwise.

Go ahead. I don’t mean to go off on this panel. I just don’t find
it all that informative to have a bunch of advocates testifying rath-
er than a bunch of people who are here to try to inform us about
what the policy considerations are.

Ms. SCHELL. Yes, sir. The situation with 524(g) trust is unique
to other types of litigation.

Mr. WATT. Why?

Ms. ScHELL. In most other types of litigation in which I am in-
volved, it is part of my practice every day, there aren’t any trusts
set up that can pay bankrupt shares.

Mr. WATT. Okay. But they are parties to the litigation, and there
are public policy considerations why in a number of cases we would
disclose to the public dangers, right? And yet privacy agreements
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are entered into in settlement agreements every single day in our
litigation setting. So how is this different?

Ms. SCHELL. Well, the trust submissions are not——

Mr. WATT. Just because some trust is sitting out there, we
should have a different set of rules?

Ms. SCHELL. Yes, sir, and the reason is because the trust submis-
sions are not in the nature of routine settlement agreements, but
instead contain oftentimes sworn or certified statements supporting
an exposure history that is sometimes inconsistent with that is
given——

Mr. WATT. I don’t understand that. My time is over. So if all four
of you can write me something about how this is distinct in some
way.

Mr. CoBLE. If the gentleman will suspend, we are going to keep
the record open for 5 days.

Mr. WATT. Okay. I have asked the question. Maybe I can get a
response from everybody, but I don’t want to come back and pursue
it.

Mr. CoBLE. As I said, the record will remain open for 5 days.
And I will get into that ultimately.

I am not offended by having advocates as witnesses. As long as
both sides are represented, that doesn’t bother me. I think that
may even illuminate the procedure.

But I want to thank all of you for your testimony today. Without
objection, all Members will have 5 legislative days to submit to the
Chair additional written questions for the witnesses, which we will
forward and ask the witnesses to respond as promptly as they can
so that their answers will be made a part of the record.

Without objection, all Members will have 5 legislative days to
submit any additional materials for inclusion in the record.

With that, again, I thank the witnesses and for those in the audi-
ence. And this hearing is adjourned.

[Whereupon, at 10:38 a.m., the Subcommittee was adjourned.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

Prepared Statement of the Honorable John Conyers, Jr., a Representative
in Congress from the State of Michigan, and Ranking Member, Com-
mittee on the Judiciary

Asbestos is among the most lethal substances that has been widely used in the
American workplace.

Most victims of asbestos exposure either receive compensation for their injuries
by filing claims with asbestos bankruptcy trusts or by filing lawsuits in state and
federal court against solvent defendants.

Today’s hearing will consider H.R. 4369, the “Furthering Asbestos Claims Trans-
parency Act,” or the “FACT Act.”

This bill essentially seeks to shift a portion of the costs of discovery away from
solvent defendants in asbestos litigation cases to asbestos bankruptcy trusts that
were created to compensate victims harmed by bankrupt entities.

It does this by imposing several potentially burdensome reporting and other infor-
mation-sharing requirements. Specifically, the bill requires a trust:

e to file a report at the end of every quarter with the bankruptcy court and the
United States Trustee describing each demand that the trust received from a
claimant and the basis for any payment from the trust to the claimant, includ-
ing the name and exposure history of such claimant; and

e provide any information related to payment from or demands for payment from
such trust to any party in a lawsuit based on asbestos exposure upon written
request, in a timely manner.

Moreover, this bill applies retroactively, meaning that it will apply to all existing
asbestos trusts.

This legislation is problematic for several reasons.

First, the bill, while perhaps well-intentioned, may have an adverse impact on
the most vulnerable individuals in this system, namely, the thousands of Americans
who were exposed to asbestos and now suffer from serious diseases and must wait
for years to have their legitimate claims paid.

The bankruptcy system is one based on equity and, unfortunately, asbestos manu-
facturers do not have the cleanest of hands in this matter.

Since the early 20th Century, asbestos manufacturers have known that asbestos
could cause serious injury and possible death to their employees and their families,
as well as unsuspecting consumers.

Yet, these manufacturers continued to allow these unsuspecting men and women
to be exposed to asbestos.

As a direct result of such exposure, victims experience mesothelioma, a fatal can-
cer caused by asbestos.

They also contract non-malignant asbestosis, a disease that impairs the victim’s
lung function.

In addition, victims exposed to asbestos experience lung cancer as well as stomach
cancer.

Notwithstanding these serious illnesses, asbestos manufacturers used every trick
in the book to avoid responsibility, including ——

e suppressing the evidence of its mortal dangers, and then,

o fighting the government’s efforts to ban its use when the deadly effects of asbes-
tos were indisputable.

(95)
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In some cases, innocent victims risk not receiving any compensation at all because
the responsible manufacturers have gone out of business or incessantly deny their
liability to these victims.

H.R. 4369 must also be viewed in the context of asbestos-related bills from past
Congresses in which the asbestos industry tried a strategy of avoiding responsibility
for the harm it caused by seeking legislation that would have denied or limited re-
coveries to the asbestos victims and their families.

Another concern that I have with H.R. 4369 is that it would effectively shift
the cost of discovery away from solvent asbestos defendants to the bankruptcy
trusts, ultimately diminishing the available pool of money to compensate the victims
of bankrupt asbestos defendants.

As it is, claimants often receive only a small portion of the full amount of their
claims, even as little as 1 percent.

A critical goal of our discussion today should be to ensure that H.R. 4369 does
not lessen the amount of compensation for asbestos claimants, who have already
been victimized.

While not perfect, the trust system set up under Bankruptcy Code section 524(g)
has generally proven to be beneficial to both asbestos victims and to corporations
facing mass tort liability for causing asbestos injuries.

In exchange for agreeing to fund these trusts, companies are able to re-enter the
business community on a competitive basis for the benefit of their creditors and
those who they injured.

In turn, these trusts owe a fiduciary duty to all beneficiaries to ensure that only
proper claims are paid and that such payments are ratably equitable given the uni-
verse of known and anticipated future claimants.

But, H.R. 4369 does nothing to advance the interests of the trust beneficiaries.

If anything this measure could lessen the amount of compensation available to
pay the claims of these trust beneficiaries because it shifts the cost of discovery from
solvent defendant companies to the very trusts that are charged with maximizing
payments to their beneficiaries.

Again, as a matter of equity, the victims of asbestos exposure should not now bear
the discovery costs of those who caused their injuries and death.

Nevertheless, some of the witnesses today will likely say the asbestos claim proc-
ess is rife with fraud and that asbestos bankruptcy trusts need to be more trans-
parent to deter dishonest claims practices.

This argument is not persuasive. Existing discovery rules already require an ex-
tensive amount of disclosure with respect to compensation received by asbestos
claimants.

And, as the Government Accountability Office reported last fall, there is no empir-
ical evidence of endemic fraud in the claims processing system.

Finally, I am concerned about H.R. 4369’s potential to expose private and con-
fidential information about asbestos victims.

While the bill requires the exclusion of confidential medical records or full Social
Security numbers of claimants, it also requires trusts to report and make public the
names and exposure histories of trust claimants.

Such information, once irretrievably released into the public domain, could be
used by data collectors and other entities for purposes that have nothing to do with
compensation for asbestos exposure.

Just think what insurance companies and prospective lenders could do with that
information.

These are just a few of the concerns that I have with this legislation.

I thank our witnesses for being here and hope that they can adequately address
my concerns.
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Response to Questions for the Record from Leigh Ann Schell, Esq.,
Kuchler Polk Schell Weiner & Richeson, LLC, New Orleans, LA

Questions for the Record
From the May £, 2012 Hearing on
H.R. 4369, the “Furthering Asbestos Claim Transparency Act of 2012"

Questions from Ranking Member Steve Cohen for Ms. Schell

1. You are obviously a big proponent of (ransparcncy and disclosure, Would you
therefore support legislation, such as the Sunshine in Fitigation Act, thai would
prohibit a court from issuing proteetive orders and scaling records pertaining o
settlements of civil actions where the pleadings state facts that are relevant to the
protection of public kealth or safety?

I would not support the current version of H.R. 592 because in my opinion Rule 26 {b) of
the Federal Rules of Civil Procedure which sets forth the scope and limits of discovery along
with Rule 26 {c) on protective orders provide courts with ample instruction for when protective
orders are appropriate. A court may enter a protective order only for “good cause.” The party
seeking the protective order bears the burden of proving its need. In contrast to H.R. 592, the
FACT Act reserves to courts the right to issuc protective orders where pood cause is shown
rescrving (o the court (he discretion given by Congress in Rule 26,

Additionally, the FACT Act is only seeking claims information which would be
traditionally available if the claim was made through a proof of claim form in an open
bankruptcy procedure. The unique nature of 324(g) and the contidentiality provisions put in
place by the trusts post-confirmation are contrary to the open claims process employed in a
bankruptcy proceeding. The FACT Act seeks to restore 524(g) trusts to the usual of level of
transparcncy in bankrupley proceedings subjeet to the privacy prolections already contained in
the Bankrupiey Code and to protection via protoctive order from the courts.

‘The Sunshine in Liligation Act, on the other hund, seeks to deprive the coutts of their

decision making power regarding protective orders,
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2. Do your clients typically put all of the details concerning their settlements
acknowledging liability for causing injury based on asbestos exposure in the public
record?

Typically, my clienis’ settlement document is a Receipt, Release and Indemmity
Agreement which is not filed into the record because filing is not required. If court approval is
needed such ag where (he settlement involves a minor, the Receipt, Release and Indemnity
Agrcement would be filed into the record,

The confidentiality provision contained in my clients” asbestos settlements s penerally
insisted on by plaintiffs rather than by my clients because the plainiiffs do not wanl other
defendants to be able to assess how much the plaintiff is collecting in settlement as that could
impair negotiations with remaining defendants. The confidentiality provision contained in my
asbestos settlements would allow for production of the settlement agreement if authorized by a
statute such as the FACT Acl. The language reads:

Releasee and its attorneys agrec that, except as otherwise required by court order, statute,
governmental agency, governmental authority or other binding requircment of law, they
will keep conlidential uny taet of or any of the terms or conditions of this Relense or any
of the amounts, numbers or sums payable to Releasors hercundet.

In my cases, typically when defendants request the production of settlement documents, it
is the plaintiff who objects not the defendant who is a party to the agreement.
3. Why do your clients insist that their settlements be kept confidential?

My clients generally do not insist thar their individual asbestos settlements be kept
confidential. Tn my experience, the confidentiality provisions are requested by plaintiffs.

4, Would you be in favor of having solvent defendant manufacturers pay for the cost
of the FACT Act’s reporting and response requirements, given the apparent
importance of this information to them?

am in favor of having those requesting documents from the (rusts pay for the response

which is in keeping with the cwrent prevailing process under which defendants pay a fee
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charged by the trust. Some of the trusts even charge for advising whether or not a claim has been
filed.

1 am not in favor of having solvent defendant manufactures pay for the FACT Act’s
reporting requirement because 1 believe that reporting is necessary to work toward accountability

and is not unique to any particular party.

Questions from Mr. Watk Tor Mz, Schell

1. If most asbhestos seltlemenis resolved in state court are kepl confidential, should
a diffcrent standard be applied to settiements with asbestos (rusts?

Most asbestos settlements in state court cases do not contain any factual information or
information in line with a verified proof of claim form. The settlements are based on factual
information generated in the law suit such as that contained in documents and obtained
through deposition testimony. The underlying factual material deweloped in the ashestos
lawsuit is generally not confidential and can be used to the extent allowed by rules of civil
procedure in subsequent law suits,

On the other hand, claims made to 524(g) trusts are based on verified submissions which
contain factual information such as statements as to which products or at which locations
plaintiffs allege exposure. As recently recognized by Louisiana’s Fourth Circuit Court of
Appeal,

The Relator believes these materials would include affidavits of exposure and

medical evidence relating to Mr. Oddo’s disease. In his deposition, Mr. Oddo

testified that he may have been exposed to JM asbestos material that was
deposited as fill for his driveway. Any documents that suggest maliiple
exposures would be relevant to the Respondentis claim and ¢he Relator’s

defenses. Accordingly, bocuuse the subpoenaed documents are televant o the
subject matter of the pending action, they arc discoverable, (Fmphasis added.)
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The objectives of discovery are: to afford all parties a fair opportunity to obtain
facts pertinent to the litigation; to discover the true facts and compel their
disclosure; to assist litigants in preparing for trial; to narrow and clarity the issues;
and to facilitate and expedite the legal process by encouraging settlement or
abandonment of less than meritorious claims. Hodges, 433 Sc.2d at 129; fu re
Marriage of Kuntz, 2007-0601, p. (La. App. 4 Cir. 2008), 998 Sc.2d 120, 124
(citing Moak, 631 So.2d at 403)). The production of documents in this case would
certainly aid both the Respondents and the Relator in obtaining true facts pertinent
to the litigation.

See Odeo writ decision, Allachment A.

Because verilied trust submissions contain facts pertinent to the litigation where
settlement documents generally do not, 1 do believe that they should be treated differently
because they are different.

2. If greater disclosure is required of victims’ settlements with asbestos trusts,
should greater disclosure also be required of asbestos settlements resolved in
state court?

See Answer to question Number 1.

3. How do you rcconcile charges of rampant fraud on asbestos trusts and selvent
defendants with studies by the U.S. Government Accountability Office and the
Rand Corporation and audits by the ashestos trusts themscelves that have failed
to find such rampant fraud?

The GAO report recognized the need for transparency and accountability for over sixty
trusts established to collectively form a $38.6 billion privately funded asbestos personal injury
compensation system that operates parallel to, but wholly independent of, the civil tort system.'
The report also recognized that it is problematic that federal law created the 524{g) trusts but
provides no mechanism fo ensure that the trusts operate in a manner consistent with

Congressional intent.” TFurther, the GAQ report underscored that 65% of the 524(g) trusts have

! See 1.8, Government Accountability Office, Ashestos Injury Compensation: The Role

and  Administration of Asbestas Trusts, GAQ-11-819, at 3 (Scpt. 2011), availuble o/
hitp://www,gao.gov/producls/GAQO-11-819,

2 Id.
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formalized policies and procedures through their post-confirmation Trust Distribution Plans that
are specifically intended to prevent the production of information related to exposure allegations

and other claims information,’

The GAO report acknowledges that "a claimant eould file the
same medical evidence and altered work histories with different trusts.”* The report cites
Kananian, discussed in my wrillen and oral testimony, in support of defendanis” assertion that
the (rusts' lack of transparency enables contradicloty claims in both the trust and tort systems,”

Only three of the 11 trusts interviewed by GAO have conducted audits to confirm that
submitted claims meel their individnal trust reguivements, and only one ol (hese trusts cngaged
an outside medical expert to review the materials submitted in support of claims {the GAO
report does not indicate how many claims were subjected to outside scrutiny).® Even though the
three trusts have not discovered fraud, given the long history of fraud in asbestos-related
litigation (e.g. Judge Jack docision), the discovery of fraudulent und inconsistent claims in (ort
cases, and the indisputable fact that fraudulent claims have been filed with other compensation
Tunds such as the 9/11 Vietim Compensation und, the Hurricane Katrina Compensation Fund
and the BP Oil Spill Compensation l'und, this resull is not in line with the evidence of
misinformation, misstatements and fraud routinely found in practice.

Like the GAO report, the 2011 Rand report further recognized the need to reconcile to
two parallel syétems to preserve resources for future asbestos claimants. According to the report,
Given these sizable assets, and the great reservoir of future asbestos personal
injury claims, both plaintiffs and solvent defendants have a great deal at stake
with regard to how trusts enter into the determination of tort awards. At issue is

whether a lack of eoordinalion between the trusts and the tort system allows
plaintitfs to, in elfect, weover once in the tort system and then again [rom the

Id at 26 and 28,
1d at 23,

I at 30, n. 32,
¢ Id. at 23.

A

L
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trusts. Similarly at issue is whether the payments by solvent defendants are being
properly adjusted to account for the compensation available from the trusts.
Higher trust payments to current plaintiffs mean fewer trust resources for future
plaintiffs, so also of concern is whether a lack of coordination between trusts and
the tort system advantages today’s plaintiffs relative to future plaintiffs.”

The Rand report concluded that in some instances plaintiffs stand to recover more from the two
parallel systems than they would Bave if all defendants remained in the tort system;

We have found thal the potential effects vary considerably by state, refleciing the
differences in liability regimes and in court rules and procedures. Some statcs
have rules that take into account past or possible future trust pavments. Others
scem to treat trust payment as suf generds, oulside the purview of the courts, This
can allow plaintiffs (o recover more fram torl and trust combined than they would
have recovered had none of the defendants filed for reorganization, ceferis
paribus.®

But, the most recent Rand report made no attempt to identify or quantify fraud:

Finally, our analysis has not evatuated whether the current system for
compensating asbestos victims is functioning well or poorly. Rather, it has
altempted to describe the linkages belween the trusts and (orl cases and the
potential implications of these linkages. Such an assessment would require a set
of goals for the performance of the asbestos compensation system. Goals
petlaining to transaction costs, the inlent of the Hability standard, time to
disposition, and single satisfaction for & wrong might be considered. We leave it
to future work to assess (e performance of the mullisource system in place loday
for compensaling asbestos victims and to suggest reforms that will improve
outcomes.

What I have seen in my practice is evidence ot misinformation and fraud which I believe
is just the tip of the iceberg. In addition to the examples given in my written and oral 1estimony
before the Subcommittee on May 10, 2012, in one of my cases, the plaintiff answered discovery
on May 25, 2012 affirmatively stating that he had not made any prior claims or received any

scttlements.

7 Rand, Asbestos Bankrupicy Torts and Trust Compensation, Tloxd Dixon and {ieoflrey

MeGovemn sl Summary p. x.
Id, ab 40,
0 Id at 58.
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REQUEST FOR PRODUCTION NO. 16:

Please produce a copy of each and every document, which evidences any and all lawsuits
and/or written claims andfor demands for compensation (including, but not limited to,
workers' compensation and social security benefits) relating to any physical injury or
disease Plaintiff may have sustained or contracted.

RESPONSE:

Plaintiff objects (o this interrogatory as vague, overbroad, unduly burdensome and not
reasonably caleulated to lead to the discovery of admissible evidence. Plaintiff further
objects to the oxtent this inlervogatory requests conlidential information and/or
inlormation protected by the allomey-client privilege, work product doctrine and/or any
other applicable laws or Rules. Subject to and without waiving said objections, none.
Plaintifl reserves the right to supplemenl.

REQUEST FOR PRODCCTION NO. 17:

Please produce a copy of each and every document that evidences any and all seitlements
of any claims for Plaintiff’s injuries arising out of exposure to asbestos or asbestos-
containing materials into wltich Plaintiff has entered.

RESPONSE:

Plaintiff objects to this interrogatory as vague, overbroad, unduly burdensome and not

reasonably caleulafed 1o lewd to the discovery of admissible evidence. Plaintilf further

objects to the extent this interrogatory rtequests confidential information and/or
information protected by the attorney-client privilege, work product doctrine and/or any
other applicable laws or Rules. Subject to and without waiving said objeetions, none.

Plaintiff reserves (he right to supplement.

See Plaintil’s Reponses to Burton discovery, Allachment I3 (Lmphasis added),

Yet last month we receive an e-mail [rom Claims Resolution Management confirming
that Mr. Burton had in fact made a claim with the Johns-Manville Trust and that he was in fact
paid.

Likewise, recently in Brian Montgomery v. American Steel and Wire Corp., in a pre-trial

hearing on November 7, 2011, Judge Peggy Abteman of the Superior Couri of Delaware, Castle

County recounted in detail the dsiory of a matter in which the plaintiff [wiled to reveal his trust
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claims in spite of a case management order requiring him to so do. Judge Ableman described the
acts as “dishonestly at its highest level.”'°

4. Typically a victim can recover from anyone who harms them, even if there were
multiple actors. Should the asbestos industry be subject to a different standard?

Under joint liability, a plaintiff can recover from one actor but that actor, in turn, has the
right to lessen his liability by proving thal someone else was responsible for the injury.
Documents suggesting multiple cxposures are relevant both to a plainhill’s claim and to the
defendant’s defenses. The asbestos industry # notl subject to a different standard nor does (he
FACT Act create one.

Joint liability, known as solidary liability in Louisiana, has been abandoned by most states
in favor of comparative fault tort systems. Under comparative fault, an actor only pays the
plaintift for his percent contribution to the loss. If there are multiple actors, each is respensible
to the plaintiff only for a part of the damages. Here again, documents suggesiing muitiple
cxposurcs are relevant both o g plaintiffs claim and to the delendant’s d=fenses.

In Louisiana, for causcs of action arising belore the Louisiana Legislalure rejecled
solidary liability in favor of comparative fault, Louisiana courts apply the old law of solidary
obligations. Because the alleged asbestos exposure occurred before the change in the law, the
asbestos industry is subject to a different standard than today’s usual tort defendant. The
standard applied to asbestos defendants, solidary liability, is much more onerous than that under
current law such that the asbestos defendant is treated worse than the usual defendant. However,
cven under this onerous slandard, an asbestos defendant can prove the fanlt of others to lessen

his liability. Documents evidencing muliiple exposures are relevant for this purpose.

See Transcript of November 7, 2011 Pre-Trial hearing, Attachment C at p. 3.
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4. Are asbestos trusts already required to disclose claim information? Do current state
discovery rules allow defendants to obtain this information if a judge determiues it
is relevant?

As the GAO report recognized, 65% of the 524(g) trusts have now taken steps in their
Trust Distribution Procedures developed post-confirmation to require the trust to contest
subpoenas issued by state courls in contravention of state discovery rules. And, in facl, some of
the Trust Distribution Procedures. such as the cxample ciled below, require that the discovery
contest take place in federal court by providing that the trust will onfy respond to a subpoena
issued by the Bankruptcy Court and not one issued by a state court.

These Trust Distribution Procedures (TDPs) have been modified post-confirmation to
include a “confidentially” provision that generally states that all information submitted to the
respective trust by an asbestos claimant is to be treated as made in the course of seftlement
negotiations and is intended to be confidential and protected by all applicable privileges, Second,
a large number of these TDPs have been modified post-confirmation to include a “sole benefit”
provision that generally states that evidence submitied to the respeetive ltusl Lo establish proof of
an asbestos-related claim is lur the sole benefit of the trust, nol third parties or defendunts m the
tort system.

For example, the Babcock and Wilcox Personal Injury Asbestos Settlement Trust's plan
now provides:

6.5  Confidentiality of Claimants’ Submissions. All submissions to the PI
Trust by a holder of a PI Trust Claim of a proof of claim form and materials
related thereto shall be treated as made in the course of settlement discussions
between the holder and the PT Trust, and intended by the parlies fo be confidential
and to be protected by all applicable state and (ederal privileges. including but not
limited to thosc direcily applicable to scittement discussions. The PI Trust will
preserve the confidenitality of such elaimant submissions, and shall disclozse
the contents thereol vnly in response io a valid subpoena of such materials
issued by the Bankruptcy Court. The P1 Trust shall on its own initiative or
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upon request of the claimant in question take all necessary and apprepriate
steps to preserve said privileges before the Bankruptey Court and before
those courts having appellate jurisdiction related thereto."!

Not only does the Babcock and Wilcox Trust require a subpoena for production of claims
information, it requires that the subpoena issue from the Bankruptcy Court. And, the Trustee
is ordered (o take the initiative to challenge the subpocna. Such constraints arc not surprising
given that plaintiffs’ firms oflen are parl of the group responsible lir developing the trast’s

distribution procedures.’”” This procedure makes state court discovery essentially irrelevant.

" See The Babeock & Wilcox Cu., Asbestoz Personal Injury Scttlerent ‘Trust Disteibution
Procedures, Lixhibit I3 to Plan of Reorganizaiion, al 47-48, ar htip//www. bwashestostrus com/
{iles/Revised %2 0B% 20 W20 TD P201 . pdf {cmphasis added).

2 See GAO Report, supra at 22-23, noting thal Trust Advisory Commillees (TACSs) are
dominated by a small group of plaintiffs’ firms and that TAC approval is needed to set payment
percentages, modify payment percentages and approve audit methods.
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NO. 2012-C-0415
COCURT OF APPEAL, FOURTH CIRCULL

STATE OF LOUISIANA

WILLIAM ODDO, JR., ET AL.
VERSUS

ASBESTOS CORPORATION, LTD., ET AL.

IN RE: FORD MOTOR COMPANY
APPLYING FOR: SUPERVISORY WRIT
DIRECTED TO: HONORABLE PIPER D. GRIFFIN
CLVIL DISTRICT COURY, ORLEANS PARISH
DIVISION "1-14", 2011-5883
WRIT GRANTED
The writ application of the Relator, Ford Motor Company, is granted. The
Relator is entitled to relief en the claims in its writ application for supervisory
review of the district court’s granting of a motion to quash subpocna filed hy the
Respondent, Williar1 Qddo, Jr., et al. Finding that the district court abused ita
discretion in quashing the Relator’s subpoena for the production of documents and
concluding that the subpoenaed materials were work product, we reverse the
judgment of the district court.
fn its writ application, the Re:ator contends that the district court erred in
quashing its subpoena because the documents it requested contain relevant and
non-privileged information of Mr. Qddo’s ashestos cxposure and therefore falls
within the scope of discoverable material.
Louisiana’s Cade of Civil Procedure generally permits discovery regarding

any matter, not privileged, which is relevant to the subjcet matter of the action. La.

EXHIBIT

| SAY
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C.C.P. arts. 1422-1425; Hodges v. Southern Farm Bureau Casualty Insurance Co.,
433 So.2d 125, 129 {La. 1983). Tae scope of discovery is set forth in the Louisiana
Code of Civil Procedure article 1422, which provides in pertinent part:

Parties may obtain discovery regarding any matter,

not privileged, which is relevant to the subject matter

involved in the pending action, whether it relates (o the

claim or defense of the party secking discovery or to the

claim or defensc of any other party, including the

existence, description, nature, custedy, condition, and

location ef any books, documents, or other tangible

things and the identity and location of persons having

knowledge of any discoverable matler. 1t is not ground

for objection that the information sought wili be

inadmissible at the trial if the information sought

appears reasonably caleulated to Icad to the discovery
of ndmissible cvidence. [Emphasis Added].

Discovery statutes should be liberally and hroadly comstrued to allow
discovery whenever possible.  Simmons v. Transit Mgmt. of Se. Louisiana, Inc..
2000-2530, p. 3 (La. App. 4 Cir. 2/7/01), 780 So.2d 1074, 1077 (ciiing Chesson v.
Hungerthe Relator, 228 So.2d 332, 335 (La. App. 3 Cir 1969)); Hodges, 433
So.2d et 129; Moak v. Hinois Central Railroad Co., 93-0783 (La. 1/14/94), 631
So.2d 401, 405; in re Mwriage of Kuniz, 2007-0601, p. (La. App. 4 Cir.
10/15/08), 998 So0.2d 120, 124 (citing Moak, 631 So0.2d at 406).

The Respondents argue in their motion to quash that the documents the
Relator requests JM Trast to produce are privileged settlement agreements and are
not subject to discevery. Tie Respondents primarily rely on three cases in support
of their argument, nong of which, however, appear to be applicablc or binding on
this Court.'

The Dhvis v, Jusins-Manviile Products, CIV. A, 77-2282, 1990 WL 162844
(E.D. La. Oct 16. 1990) case improperly cited by the Respondents as Davis v,

Johns-Manville Products, 766 F. Supp. 505 (E.D. La, 1991) cannot be considared

' The Relator 2136 painted ou: t the d:strict coust in its opposition £ the Hespondents’ motion to quash.
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by this Court because it is unpukblished and decided ptior to the amendment of La.
C.CLP art. 21682

The second case the Respondents rely on is the Fedetal Fiflh Circuit case,
Branch v. Fid. & Cus. Co. of New York, 783 F.2d 1289, 1294 (5th Cir. 1986). [n
Branch, the comt prevented the use of cvidence from the plaintiff's previcus
settlement with one defendant in subsequent litigation with u second defendant
when bolh actions arose out of same accident. Howover, the Branch court
addressed the admissibility of the scttiement agreement, not the discoverability of

the scttlement agreement, wiich is the issue in the present cass.

I'he third case that the Responderts rely on s this Court's opinion in Duron
v. Gusie, 387 So.2d 630 (La. App. 4 Cir, 1980), which held that a compromise

agreement was privileged and not subicet to discovery. However, the Louisizna

Supreme Court reversed Lhis Court’s decision on that very point. Dution v. Guste,
395 So.2d 683 (La. 1981). Dutton involved whether the discovery cade articics
were to be read in pari materia with the provisions of the public records statute.
The Supreme Court vltimately held that the purported seltlement ducuments were
public records and subject to inspection.” I, at 685. The Respoudents have thus

failed to cite any authorily to this Court that supports their claim that settlement

agreemenis are not discoverable.

7 The fast
766 F

e the Respardent disenssed is £ federa distucl coul cise cited ns Davis v. Johns-Mamille Prodvss,
D La [991) In Do upp. 505, the district court addressed whelher a plan
ashestos ‘awsuil vais p.éseribse. The selue] vase that the Respondents rely on is an onpublished decision, Davis 1
Jolups-Manyiltie Peactucre. TV, AL 77-2282, 1960 WIL 162844 {F.D La, Oel 16.1990)  La C.C.P. arl. 2168, as
amensled. tequires that the Lowis:ana Supreme Corr and Favisiana couts of appeul post wipublished opinions or
their enternet webs:toa. and allews opiniens sc posted to be ited as authurily, Nowever, beeause the Davis case was.
decidad prior tc August 15, 2000, the oliecsive date ol this legislation, it conlinues v be poveraed by Unitam
Rules-Courts of Appeal. Rule 2-15.3 befors it was umendled in 2607), and cannot he: cited as autherily tv liis Couri.
La Prae. Civ. Proc. Art, 2168 (2011 2d.). See aiso. State v. Bennett, 10-393 (1o, App, 5 Qir, 3/20/11). 63 Su. 3d 251,
359 {La. Ct. App. 2011) writ devivd, 2081-093) (La. 121711, 73 So. 3d 381

* Duton v, Goste, 395 S 533 (La 1981} (holding that documents which concermed puiportx! settlemant of
claimg between varo. hiteets and engi and the state of Louisiwn with regurd to liability Tor defects in
design ur onstructior vl the | onisan Supe-dore were “public reurds” and were not exempt rom public’s nzhi
of inspetian under a1y of the expaptiors established Ly iaw).

1P
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There is law, however, establishing that compromise discussions are not
admissible in cvidence for purpases of establishing liability," La, C.E. art. 408; La,

C.E. act. 413; Fidelity Bank & trust Co. v. Deutsch, Kervigan & Shles, 89-0759

(La. App. 4 Cir. 1990). 557 So.2d 991, p. 994: see also, Reeves v. Grove, 2010~

14191, p. 8 (La. App. 4 Cit, $/21/11), 72 So. 3d 1010, 1015, reh'g denied (10/24/11)
(citing Belunger v. Emplovers Mutual Liability Ins. Co., 159 So.2d 500, 508 (La.
App. 1 Cir.1963)). “However, although generally inadmissible Lo prove liability,
compromises may be admissible for mher purposcs,” Reeves, 2010-1491. p. 8, 72

So.3d at 1015 (quating Hroussard v. State Tarm Mut. Auto. Ins. Co., 188 So.2d

[11, 121 (La. App. 2 Cir. 1966) and Launey v. Thomas, 379 $0.2d 27, 30 (La. App.

3 Cir. 1979)): see also, Puge v. Guidry, 506 Sv.2d 854, 857 (La. App. 1 Cir. 1987)
(holding that seitlement egreemerts from the plaintiff's two prior accidents were
admissible to show that the medical expenses claimed by Lhe plamGff had alrsady
been submitted for recovery in the prior selllements and dispute plainifF's
credibility).

Furthermore, whether or not the purported scttlement agreements aze
ultimately admissible at trial is immaterial in determining whethet the documents
are discoverable. Under La. C.C.P. art 1422, a party may oblain discovery abou!
any matter, not privileged, which is relevant to the subject matter of a pending
action. tnformation which would not be admissible at the trial may be discovered

if it appears reasonably calculated to lead o the discovery of admissible evides

El .
Willsegard b selllenen; agreeizenls. La, .. Ail. £D3(4) provides:

1n o civil case, evidence of {7) furniskirg or offering or promising to furnish. or
{2) aceepting or offering ov promising to aceept, any(hing of valuc in
campromising or sitempling to compromisc a claim which was disputed ns
Lo either validity or umonnt, ¥ not admissibic to prove Hability Tor or
invalidity of s anaunt, Fyidenve of conduct or statements made
in i nat admissible This Artiele docs not

of auy evidese

idence is oflered for another purpose,
bias or pre;udice of a gativing a contention of undue
w praving ar effert fo olstuat a eriminal ivestigation or prosceution.
s Addexd].
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Id. Thus, the “test of discoverability is not the admissibility of the particular
information sought, but whether the information appears reasunably calculated to

{ead to the discovery ol admissible evidence.” Guy v. Tomglet, 379 So.2d 744, 745

(La. 1980) {quoling Ogea v. Jacohs, 314 So.2d 953, 960 (La. 1977)); sce also,
Perez v. Siare Indus., Iic., 578 So.2d 118, 1020 (1a. App. 4 Cir. 1991).

In Perez, 578 Su.2d 1018, this Court found that the district court improperty
yuashed the production of a setllement agreement. The scttlement agreement in
Perez conteined a *Mary Carter” provision that entitled the settling defendant to
reimbursemest in the cvert the plaintiff recovered from other defendants, The
provision made any testimony given by the settling defendants’ employees biased.
and thus the Court found that the agreement was relevant and discoverable as it
went directly towards witness bias. In reversing the district court, the Perez Court
reasoned:

[T]he scope of information subjeet to discovery is not
limited to information which would be admissible at
trial. Generally, even information inadmissible at trial is
discoverable, if it “appears reasonably calculated to lead
to the discavery of admissible evidence,” so fong as i is
“relevant to the subject matter involved in the pending
action” and is not privileged.

Since  discoverability is  mot controlled by
admissibility, the trial court errod in demying the
discovery request for that reason. Under La.C.C.P.
1422, only two issues may be considered when
determining discoverabilify of information which iy
not privileged: (1) Is the information sought relevant?
and (2) Does the information appcar “rcasonably
calculnted to lead to the discovery of admissible
evidence?” Concerning the request for discovery of the
scitloment agreement in the instant case, the answer to
bath questions is yes.”

[Tlhe trial judges improperly decided a discoverability
issue on Lhe busis of whether the information would have
been admissible al wial. Since the information sought by
State is buth relevant end “reasonably calculated to lead
to the discovery of admissible evidence,” it is
discaverable. [[mphasis added|.

Id. at 1019-20.
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Similarly, discaverability of the alleged settlement agrecments is at issue in
the present case, not admissibility. Tn the Petition of Letters Rogatory, the Relator
requested the production of:

A certified copy of all documents relating to or reflecting

any claims for compensation, including ail documents

reflecting the status of payment if any such claims, bases

on ashestos-related injuries submitled to Johns Manville

T'tust/Claims Managemsnt Corporation by or on behalf

of William Odd, Jr.
The Relator believes these materials would include affidavits of cxposure ard
medical evidence relating to Mr. Oddo’s discasc. In his deposition, Mr. Odde
testified that he may have been exposed to JM asbestos material that was deposited
as fill far his driveway. Any documents that suggest multiple exposures would be
relevanl (o the Respondents claim and the Relator's defenses, Accordingly,
because the subpecnacd documents are relevant.to (he subject matter of the
pending action, they ave discoverable,

Moreover, IM Trusl routinely preduces documents in response to subpoenas
in asbestos litigarion and specifically does not produce settlement agreements
inchuding “correspondence that relates to claim evaluation and negotiation by and
between [JM Trist] and claimanticounsel.... copies ol sellement checks, electronic
fund transfer reports (EFT), or releases, Thus. Lhere is no danger that privileged
materials will be rcleased pursuant to the Relator’s subpoena. However, to the
extent that the Relator's subpoena is tac broad, the distict court should conduet an
in camera review ol the documentls produced.

Furthermore, the Respondents argue. for the first time in their opposition to
the Relator’s writ application, that they never actually filed a claim with JM Trust
as a result of Oddo’s asbestos exposure. Tlowever, in its reply memorandurm, the
Relator attached a copy of an email and a spreadsheet from JM Trost verifying that

not only did the Respandents file a claim, but that the Respondents claim was
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actually paid. Additionally, in its sccond motion to supplement, The Relator
submitted a lotter written and signed by the same JM Trusl representative
specifically stating that “Mr, Ocddo has (iled a claim with the JTohns Manville Trust.
His clala is selled and paid.”* The Respondents contend in their reply brief that it
had no knowledge that Mr. Oddo previously filed a claim with JM ‘Irust and that
they on’y became aware of it from corresponding with the Relator’s counsel. The
Respondents argue “hat il Mr. Odco did submit a claim to JM Trust, it was not for
his contraction of mesotheliome and was not in conjunction with Lhis case. The
Respondents alsa claim that if the email and spreadsheet is what it purporls to be,
the Relator may revisit this issue before the district court to present the “new
evidence."

The Respondants arc correet in their assertion that an appeltate court may
not review evidence thal is not in the record on appeal and cannot receive new

evidence, La. C.CP, urt, 2164; Denoux v. Vessel Mgmdt. Services, Ine., 2007-2143,

p. 6 (La. 5121/08), 983 S0.2d 84, 88; Bd. of Directars of Indus. Dev. Bd. of City of
New Orleans v. All Laxpayers, Prop. Owners, Citizens of City of New Orleans,
2003-0826, p. 4 (La. App. 4 Cir. 5/29/03), 848 Su. 2d 740, 744. Even after the
record has been transmilled to the appellate court, the record can be supplemented
by stipulation of the partics, by the district court, or by order of the appellate courl.
only if the avidence was properly filed into the record in the trial court. La, C.C.P.
art. 2132, Howaver, the Relator did not submit the “new evidence™ in the original
application for supervisory writs. The “new cvidence” was offered to refute the
Respondents allegation that Mr. Oddo never submitted a claim with JM Trust.
Nevertheless, the fact thar the parties dispute whether a claim was filed on

behalf' of Mr. Oddo [urther demonstrates the importance of the subpoenaed

* This lotter v
Respondens mof

ol

wanied o the district cour: as it was obtained by the Relator afler the hoaring on the
quesh.
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documents. The objectives of dissovery are: to afford all parties a fair opportunity
to obtain facts pertinent to the litigation; to discover the true facts and comnpel their
disclosure; Lo ssist litigants in preparing [or trial; to narrow and clarify the issues;
and Lo [ucilitate and expedite the legal process by cncouraging settfement or
abandonment of less than meritorious claims. Hodges, 433 Su.2d at 129; In re
Muarriage of Kuniz, 2007-0601, p. (La. App. 4 Cir. 2008), 998 So.2d 120, 124
(chiing Moak, 631 So.2d at 403)). The production of documents in this case would
certainly aid both the Respondents and the Relator in obtaining true facls pertinent
to the litigation. At the very leas:, it would help determine whether Mr. Oddo did
in fact Fle a ¢laim with IM Trust regarding his mesothelioma. As such, the
subpoenaed malerials are relevant to the underlying claims in this lawsuit.

The Relator also argues in its writ application that the district court ereg in
finding sua sponie that subposnasd documents are work product and not subject 2o
discovery. This urgument also appears to have merit.

Touisiana’s work product rule gencrally prohibits courts trom ordering the
production of any wiiting obtained or prepared by the adverse parly “in
anticipation of litigation or in preparation for trial.” La. C.C.P, art. 1424(A).
However, thal prefibition does not apply if the denial of production “will unfairly
prejudice the party seeking the production or inspection in preparing his claim or
defense or will cause him undue hardskip or injustice.™ Id.; see also, Cacams ».
Liberly Mut. Fire Ins. Co., 1999-1421, p. 5 (La. App. 4 Cir. 10/10/01), 798 So.2d
1210, 1214.

Louisiana courts have developed a two-part inquiry for determining whether
documents should be excepted [rom discovery under the attarney work-product

rule: “(1) [wlere the documents obtained or prepared in anticipation of litigation or

* As nawd in
motion o supy

previcus foothote, De writter
a0t e secord was ahso not 3

crrzspondence that the lelgtor auached as Exhibit 23 to its seoond
wed 1o 1he district courl
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in prepacation for irful? and (2) [i]f so, will the party seeking production be unfairly
prejudiced or subject 1o undue hardship or injustice by denial of the discovery
request?” Simmons, 2000-2530. p. 3. 780 So.2d at 1076-77 (viling Smith v.
Travelers Insurance Co., 418 S0.2d 689, 691 (La. App. 1 Cir,1982), revid on other
grounds, 430 S0.2d 55 (La.1983)); see also, La. C.C.P. art. 1424(A).

Onee the party from whom discovery is sought establishes that the
documents were obtained or prepared in anticipation of litigation, the party seeking
the discovery must prove two facts: (1) that he has a substantial need for the
materials in preparation of the case. and (2) that he is unable to obtain a subslantial
equivalent of the materials by other means without undue hardship. Cacamo v.
Liberty Mut. Fire tns. Co., 1999-1421, p. 6, (La. App. 4 Cir. 2001} 798 So.2d
1210, 1215 (citing Ogea, 344 So.2d at 953). The party secking discovery must
show the importance of the requested information L the preparation of his case,
and the difficulty he will [ace in obtaining substantiully equivalent information
(rom other sources if produclion is denied. id. p. 6, 798 So.2d at 1215 (sifing
State, Department of Transportation and Development v. Stumpf, 458 So.2d 448,
452-53 (L.a. 1984)).

llere, the Respondents did not attempl w prove that the subpoenaed
materialz were prepared or obtained in anticipation of litigation, as the district
court decided on its own that the documents constituled work product. However.
assuming " that the subpocnaed documents are protected by the work product
privilege, it seems (hat the Relator would be unfairly prejudiced by the denial of its
discovery request.

The documents the Relator subpoenaed IM ‘Itust to produce allegedly
contain sworn affidavits and medical evidence of Mr. Otldo’s asbestos expusure.
Because Mr, Oddo dicd hefiwe the Relator was able to cross examine him, the

Relator has a substantial need for the subpoenaed materials in the preparation of its
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defense sgainst the Respondents claims. As such, the nonproduction of toese
docunients would unfairly prejudice the Relator in defending the lawsuit. See,
Simions, 2000-2530, p. 4-3, 786 So.2d at 1077-1079 (finding that production of
doenments was required when the person involved in the accident was deceased
and Lhe denial of discovery request would deprive the romaining plaintift of
cycwitness testimony without the report and thereby suffer undue hardship).
Furthermore, when the Resaondents filed a claim with IM Trust regarding
Mr. Oddu’s usbestos exposure, they arguably waived any protections atforded
under the work procuct dnctrine. See, Caoper v. Pub. Belf R R., 2002-2051, p. 6
(La. App. 4 Cir. 1/22/03), 839 So0.2d 181, 185 (holding that although an affidavit
obtained in preparation for Irial was privileged as work product, the litigant waived
the privilege when he voluntarily provided a copy to the oppancnt). La. C.C.P. art.
1424(1)) only protects a party that inacvertently discloses information subject Lo

work-product protection.” In the present case, the Respoudents waived the work

product pr e when they volunarily provided the documents to JM Trust, a
third party, it connection with the alleged settlement nogotiations.

Because the Rolator would be unfairly prejudiced by the denial of its
request, and because the Respondents voluntarily disclosed the infornation
potentially subject to work product prozoction, it appears that the subpoenaed

docnments are discoverable. The district court. therefore, erred in finding that ke

subpochaed matters are imnune [fom discovery under the work product doctrine.

24 (D) provides:

[nsure o a communication or infarmation covered by the attorucy-client
duzt protection does not opemte as & waiver ift the
ent and is mace fn connection with litigation or
il the person entitled Lo assert the privilepe or
ably prompl measures, ence the holder
ving party of the inadvertence of the
notice is received, the receiving party
A Whe ivadvertently disclosed matenal.
134 er. 3ven wilhout notice of the inadvertent
party. if it is clear that the material received 15
rocteerl, e receving party shall cither return or
3 v salegiard metzrial. and shall notify the sending pary of the
male=al rzceivad, but with the eplion of asserling a waiver

1a

i
|
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In conclusion, the diswict court abused its discretion in granting the
Responcents’ motion 1o quash the Relator’s subpoena and conchuding that the
requested documents were not discoverable. ‘The proper inquiry with regard © a
discovery motich is whether Lhe subpoenaed documents are relevant and
reasonzbly calculaed to lead to discoverable evidence, not whether they will be
ultimately admissible at trial. Gy, 379 So.2d at 745; Ogea, 344 So.2d aL 960;
Perez, ST8 So. 2d at 1019. Moreover, the Relator has demonstrated a substantial
need for the subpoenaed materials, without which the Relator wauld be unfairly
prejudiced in preparing its defense against the Respondents claims.

Therefore, for the forcgoing reasons, it is ordered by this Court that JM Trust
produce the subpoenaed :alerials so the district court may inspect the documents

in camera to delermine which documents, if any, are privileged.

New Orleans, Louisiara this day ol

CHIEF JULGE CHHARLES R. JONES

TJUDGE DENNIS R, BAGNERIS, SR.

JUDGE EDWIN A. LOMBARD

JUDGE PAUL A. BONIN

JUDGE DANIEL L, DYSART
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CIVIL DISTRICE COURT TOR THE PARISH OF ORLEANS
STATE 01 LOUISIANA
NO. 2012-3839 SECTION 14 DIVISION “1*
JOHNNY RAY BURTON
VERSUS
AFTON PUMPS, INC, KT AL

FILED:

DEPUTY CLERK

DLAINTIFES® RESPO’NSE TO DEFENDANT
IMENRY YOGT MACITINE COMPANYS FIRST SET OF INVERROGATORIES,
REQUEST FOR ADMISSION AND REQUEST FOR PRODUCTION

TO: Defendant Henry Voglt Machire Corapany, by and through their attorneys of reco:d,
Joseph T1. Flart, Kuchler, Polk, Schell, Weiner & Richesan, 1615 Poydras Street, Ste.
1300, New Orleans, LA 70112,
NOW COMES Plainuiff and files his Responses and Objections to Defendant Henry Vogt
Machine Cempany’s First Set of Interrogatories, Request fur Admission and Request for
Produetion pursuant to the Louisiana Code of Civil Procedure.

REQUEST FOR ADMISSTONS

REQUEST FOR ADMISSION NO. 1

Please admit that you arc not asscrting freud ciaims against Henry Vogt.

RESPONSE:
Deny

REQUEST FOR ADMISSION NG. 2

Plesse admit that yan are not ngscrting conspiracy claims ngainst benvy Vogt.

RESPONSE:
Deny

REQUEST FOR ADMISSION NO. 3
Pluase admif that you are not asserling inientional tort claims against Hemy Vogt.

RESPONSE:
Deny

REQUEST FOR ADMISSTON NO. 4

Please ademit that you are aol assetling cluims (or prodocts liability against Henry Yogt.
RESPONSE: Deny

REQUEST FOR ADMISSION NO. 5

Pleage admit that Plaivtiff was ncver a payrol]l cnployee of Heary Yogt.

RESPONSE:

EXHIBIT
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After a inquity, the information kmown at (his time or readily eveilable is
insufficient 10 admit or deny bul, it is believed thal Mr. Burton was & member of a pipe fitter
union,

REQUEST EOR ADMISSION NO. 6
Please admit that Plaind s spouse was never a payroll employee of Henry Vogt.

RESPONSE:
Adil

REQUEST FOR ADVIISSION NO. 7

Please acmit that Plaintiff never worked at any Henry Vogt facility.

RESPONSE:

Aller a reasonable inquiry, thz information known at this time or readily available is
insufftelent to admit or deny but, it is believed that Mr. Burton worked at various facilitics
throughowt Louisiana

REQUEST FOR ADMISSION NO. §

Please admit that Plointiffs spouse nevet worked ot any Henry Yogl Eacility,

RESPONSE:
Admit

REQUEST FOR ADMISSION NO. 9
Please arlinii that PlainiT has not been diagros=d with asbestosis ar any other asbestos-reluted
condition.

RESPONS
Deny. Plainti(T 2as been diagnosed with asbestos related lung cancer,

REQUEST FOR ADMISSION NO, 10
Pleass admit that you are not alleging cxposure to avy alleged ashestos-containing products
distributed, sold, produced, or manufactured by Henry Vogt.

RESPONSE;
Deny

REQUEST KOR ADMISSION NO. (1
Please admit that you have ne personai knowledpe that you were exposed to asbesios-
cunluining maletizls,

RESPONSE:
Deny

REQUENT VR A (ONNO, 12
Please admil that Plub has no personal knowledge of working with asbestos- contaiming
products or materials.

RESPONSE:
Deny

REQUEST FOR ADMISSION NO. 13
Pleasc adnit that Plaintitfs spouse has no persenal knowledge of working with asbestos-
contaitiing products or materials.

RESFONSE:
After a reasonable inquiry, the information known at this time or readily available is
insufficient to admit or deny bt it is belicved that as a Union pipe fiffer, Mr, Burion was have
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worked with und wround various asbestos containing materials including product and
equipment incorporating asbestos componerts.

REQUEST FOR ADMISSION NO. 14
Please admit that Plaiatiff has not haodled any alleged asbestas-containing products

distribuled, sold, produced, or manufactared by Fenry Vogl.

RESIONSE:
Deny

REQUEST FOR ADMISSION NG 15

Please admil hat Plaintitfs spouse has not handled any alleged asbestes- containing produets
distiibuted, sol3, ptoduced, of mamthctured by Henry Vogt.

RESPONSE;
Deny

REQUEST FOR ADMISSION NO. 16
Please admit that Plaintiff has not come into confact with any alleged asbestos- containing
products disttibuted, sold, produced, or manufactuted by Henry Vogt,

RESPONSE:
Deny

REQUEST FOR ADMISSION NO. 17

Pleasc edmrit that Plaintiff is not awate of any co-worker with personal knowledge that Plaintiff
andfor 2la’miffy spouse handled of came inlo contact with any alleged asbestos-containing
praducts distributed, sold, proéueed, or marufactured by Henry Vogt.

RESPONSIE:
Deny

REQUEST FOR ADMISSION NO. 18
Please acmit that ?leintiff is unaware of any documents that indicate that Plaintiff handled
ulleged asbestos-containing products distributed, sold, produced, or manufactured by Henry
Vogt.

RESPONSE:
After a reasonable inquiry, the information known ot this time or veadily aveilable is
insuffrcient to adwit or deny.

REQUEST FOR ADMISSION NO. 19

Please admi? thal Flaintiff is unaware of any docurnents tial indicale that Plaintills spoise
bandled alleged asbestos-containing products distributed, sold, produced, ot manufbetured by
Henry Vopt.

RESPONSE:
After a reaszmable inquiry, the information known at this time or reudily available is
insufficient Lo admid ar demy.

REQUEST FOR ADMISSION NO. 20

Please admit that you have ne documentntion to subslantiate your alleged claim of ilincsses
and disabililzes which were the ditecl and proximate resull ol any alleged asbestos-containing
products distributed, sold, produced, or manulactured by Heury Vogt.

RESFONSE:
Plainiff ubiects to this request as it requires Plaintiff to admit/deny a proposition of law.
Subject fo and without waiving said objection, d=ny.
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REQUEST FOR ADMISSION NO. 21

Please acmit that you have no witnesses to sabstantiate your claim that your claimed illnesses
and disabilitios arc the dircot and proximate rosult of any allcged ashestos-containing producss
distributed, sold, produced, or manufactured by Henry Vogt.

RESPONSE:
Deny

REQUEST FOR ADMISSION NO, 22

Please admit that you have no Gocumentation to substantiate your claim Honry Vogt was
negligent, which couid have been a direct and proximate cause of your claimed illnesses and
disabilities,

RESPONSE:

Plaintiff objecls to this request as it recuires Plaintiff to admit/deny a proposition of law.
Subjeet to and without waiving said objectior., deny.

REQUEST FOR ADMISSION NO, 23

Please admit that you have no witnesses ¢ substanliate your claim thal Henry Vogl was
negligent in any marner which wos a direct and proximate eouse of your claimed illnesses and
disabilities.

RESPONSE:
Deny

REQUEST FOR ADMISSION NO). 24
Please admit that you hsve nc decumentation (o substantiate your claim that my Heary Vogt
pruducts al issue o this roaller were unreasanably dangerous,

RESPONSE:
Deny

REQUEST FOR ADMISSION NO, 25
Please admit thal you have po witnesses to substunliate your claim that any Heory Vogt
praducts cr materials gt issuc in this matter were unreasonably dangerous,

RESPONSK:
Deny

REQUEST FOR ADMISSION NO. 26

Please udinit that you have no documentation to substantiate your claim {hut you relied on any
reproschbitions by Honry Vogt with regard to the purchase or use of any of its products that it
distribubed, sold, produced, o tzanufactured.

RESPONSE:
After a teasmable inquiry, the informafion xnown at this time or readily available is
insufficient 10 admil or deny.

REQUEST FOR ADMISSIONNQ, 27

Please admit that you have no witnesses fo substanfiate your claim that you relied upon any
representations by Henry Vogt with regard to the purchase or use of any of its products that it
mined, disttibuted, sold, produced, or manvfactured.

RESPONSE.:
Afler a teasonable mquiry, the information known at this time or readily available is
insuticien| f adnit or deny.

REQUEST FOR ADMISSION NO, 28
Plenge admit that your claimed illicsses and diszbilitics at issae in this case were dingnosel
more than one year prior o the filing of this lawsuit.
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RESPONS:
Deny

REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. |
Please cxceute the attached niedical records authorization forms.

RESPONSE:
We have sent thase 1o Mr. Bartoa for signature and will supplement ones they are received.

REQUEST FOR FRODUCTHON NO. 2
Please execuls he dltached employment record authorization form.

RESPONSE:
We have sent these to Mr. Burton for signaturc and will supplement onco they are reccived.

REQUEST FGR PRODUCTTION NO. 3
Please exocute e attached oriminal recerd anthorization form,

RESPONSE:
We have seni these 1o r, Burton for signature and will supplement osice they are received.

RIEQLIEST FOR PRODUCTTION NO. 4
Please execule the nttaabed military record authorization form.

RESPONSE:
We have sent these to Mr. Burton for signature and will supplement once they are received.

REQUEST FGR PRODUCTION NO. 3
Please execute the attached incoms tax enthorization form,

RESPONSE:
We have sent these to M. Burton for signature and will supplement once they uare recaived,

REQUEST FQR PRODUCTION NO. 6
Pleate exacule the attached Social Secinity aathorization form.

RESPONSE:
We have sent these to Mr. Burton for signature and will supplement once they are received.

REQUEST FOR PRODECTION NO. 7
Pleuse produce a copy of Plaintill’s and Plaiotiff's spouse’s income tax retuens and W-2 forms
for the last five (10} years,

RESPONSE:
Plaintiff’s is not in possession of these records. We will supplemcut when they are available.

REQUEST FOR PRODUCTION KG, 8
Please produrce each acd every document you intend to use as an exhibit at rial of this matter.

RESPORNSE:

Plaintiff objects to this interrogatory to the extent that it is overbroad, vague, unduly
burdensome and premature. Plaintiff will identily trial documents and exhibits at the time set
forth by he Court's Case Menagement Orcer.

RIEOU OB PRODUCTION NG, 9
Please produce cnriculum vitue lor esch expert witness, medical and/or otherwise, you intend
fo call to testify at trial of this matter as well as cuiculum vitae for each pecson you have




123

retained or cinployed in anticipation o litigation, or for frial purposes, whom you do nol expec.
to call as tral witnesses,

RESPONSE:

Plaintiff objects to this interrogatery to the extent that it is overbroad, vague, unduly
burdenseme and premature. Plaintiff will identify all witness and provide expert reports at t1e
time sef forth by the Court's Case Management Order.

REQUEST FOR PRODUCTION NO. 10

Pleasc produse all documents that have deen provided to, reviewed by, ot prepared by or for a
consulting expert in anticipation of the testimony of an expert retained on your behall it this
lawsuit.

RESPONSE:

Plainfiff objects to this iutemrogatory to he extent that it is overbroad, vague, unduly
burdengome and prematare. Plaintiff will icentify all witness and provide cxpert repotts and all
reliance matecials at the time set forth by the Court’s Case Management Order. Subject 1o and
without waiving seid objeclions, none. Plaintiff reserves the right to supploment,

LQUEST FOR PROV( INNO. 11

Plesse produce all slaletbents, invoices, ard vther billing rocords that evidence or refate to any
focs and cxpenscs charged by any expert retaincd on your bohalf for time spent, or services
rendered, in this laweuit,

RESPONSE;

Plainfifl objecis {o this inferropalory o the exient that it s overboad, vague, unduly
burdensome wnd prematore. Plaintiff will identify trial doctments and exhibits at the time set
forth by the Court's Case Management Order. Sufect to and without waiving said objections,
none, Plaintiff reserves the right to supplement.

REQUEST FOR FRODUCTION NO. {2

Please produce the complete file of each consulting expert whose mental impressions or
apinions have been reviewsd by a lestifving expert,

RESPONSE:
Plaintiff objecis to thig interrogatory to the extent that it is overbroad, vague, unduly
burdensome and premature. I'laintiff will identify all witness and provide expert reporis and all
reliance materials and exhibits at the time set forth by the Courl's Case Management Oudler.

REQUINT KFOR PRODUCTION NO. 13

Plense praduce a copy of each and every dvcument that was supplied to, collected by or
roviewed by cach expart wilness, medieal or otherwise, in conncetion with hisfher work in this
matter.

s In this infersogatory fo the cxiont that it is overbroad, vagus, unduly
burdensome and premature, Ylaintiff wil identify all witness and provide expert reports ond al
reliance materials and exhibits at the time st forth by the Cowrt’s Case Management Order.
Subject bo ang withioui wuiving suid objections, none, PlaintifT reserves the right to supplement.

REQUEST FOR PRODUCTION NO. 14
Please produce a capy of each and every document upon which cach oxpett witness, medical or
otherwise, in conuectizn with Lis/her work in this matter.

RESPONSE:

Maintiff objects to this interrogatory to the extent that it is overbroad, vague, wnduly
burrdensome avd premature. Plaintill will identify all witness and provide experl teports and all
relimce materials and exhibits 41 the time sst forth by the Court’s Case Management Order.
Suhject. 1o and without waiving said objections, none. PlaintilT reserves the right Lo supplement.
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RE I FOR I UCTIO) . 18

Please produce a copy of all photographs, films, movies, or video recordings that depict or
purport 1o depicl anything relevant to ary of the matters at issue in this vase, including any of
(he matters alleged in your petition.

RESPONSE:

Plaintiff objects to this interrogatory to the extent that it is overhroad, vague, unduly
burdensome and premature. Plaintiff will identifv trial documents and exhibits at the time set
farlh by the Courl's Case Management Ordat.

REQUEST FOR PRODUCTION NO. 16

Please produce a copy of cach and cvory document, which evidences miy and all lawsuirs
and/or wiitter: claims and/or demands for cempensation (including, but rol Limiled to, workers
compensation and social scourity bensfits) rolating to any physical injury or discase Plainliff
may have sustained ar coniractsd

RESPONSE:

Plaintiff objects to this interrogatory as vague, overbroad, unduly burdensome and rot
reasanably caloulated t lead (o the diszovery of admissible evidence. Plaintitf further objects o
the extent this interrogatory requests confidential information and/or information protecicd hy
the alivrney-client yrivilege, work product doctrine and/or any othet applicable laws or Rules.
Subject to and without waiving seid ohjections, none. Plaintiff resorvos the right to supplement

REQUEST FOR PRODUCTION NQ. 17

Please produce & copy of cach and every document that evidences any and all settlements of
any clairrs for Plaindff's injuties arising out of zxposare o asbeslos or asbestos- confaining
materials into which 1'lainti [T has entered

RESPONSE:

Plaintiff objects to this iaterrogatosy as vague, overbroad, unduly burdensome and not
reasonably caleulated to lead to the discavery of admissible evidenue, Plainlill [urther objects to
the extent this interrogatory requssts confidential information and/or information protectec by
the attorney-client privilege, work procuct dactrine andfor any other applicable laws or Rules.
Subject to and without waiving said objections, none, Plaintitl reserves the right to supplemen:,

REQUEST FOR PRODUCTION NO. 18
Tlease praduce all documents evideueing ov swpporting your contention that Plaintifl” was
exposed to each asbostos-containing produst or material to which Plaintiff alleges exposure.

RESPONSE:
Please see Plamtii(’s Original Complain: [fled in this case as well as Plaintiffs Work History
Sheet and Plointiff’s Depasition ta be token in this case.

REQUEST FOR PRODUCTION NO. 19

Please producs a copy of eaca and every document that cvidonees Plaintiff's usc of any
respirator, mask or other deviee ta reduce Plaintiff's possible exposure to any dust or fames at
any facility.

RESPONSE:

Please sce Plaintitf’s Original Complaint filed in this case as well as Plaintifl"s Wurk History
Sheet and Plaimiiff*s Deposition to be taken in this case. Plaintiff reserves the right to
supplemont. T addition, Pleintifl will identily irial docuients and exhibits at the me set forth
by the Cowrt's Case Menugement Order,

REQUEST FOR PRODUCTION NO. 20

Please produve & copy of 2ach anc every document that evidences uny sufety Lraining or other
instruetions audfor communications relating to workplace aclivilies, dust control and safety
provided to Plaintiff ar his vo-workers at any facility.
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RESPONSE:

Pleasc sec Plairctiff’s Qriginal Complaint filed :n this case as well as Plxintiff's Wark History
Sheet and Plaintiff’s Deposition to be taken in this casc. Plaintiff resorves the right to
supplement, [n addition, Plaintifl wili identify trial documents and exhibits at the time set forth
by (he Court's Cass Management Order,

REQUEST FOR PRODUCTION NO. 21

Please ptoduce a copy of each and every decument which evidences Pluintff s use of any
Tespirater, mask or other devies to reduce Plaintiff's possible exposure 1o any dust or fumes for
each job or place of work at which Plaintiff allegedly was exposed to asbestos or asbestos-
coutatning materials.

RESPONSE:

Please see Pluinti(f's Origingl Compiaint filed in this casc as well as Plaintiff's Work History
Sheet and Plaintiff’s Deposition to be taken in this case, Plainfiff reserves the right to
supplemzt, In addition, Plaintitf will idertify rial documents and exhibits at the time set forth
by the Court's Case Managemment Order, -

RIQUEST It FRODT N NO. 22

Please produce a copy vl and every document which evidences safety rules, regulations,
procedures, etc., in effect for ench job cr place of work at which Maintiff allegedly was
exposed (o usbestos or usbestos-containing inaterials,

RESPONSE:

Please ses Plaintiff's Original Complajul il in this case as well as Plaintiff’s Work History
Sheet ard Pleintifl's Deposition to be taker, in this cage. Pininiiff resorves the right to
supplement. " addition, Plaintill will identify trial documents and exhibits at the time set forth
by the Court's Casc Mznagement Order.

REQUEIST FOR PRODUCTION NO, 23

Please pradace a copy ol each uad every document which evidences any safety training or
other instructions andfor communications relating to workplace activities, dust control and
safety provided to Plantiff or his co-workers for each job or place of work at which Plaintiff
allegedly was exposed to ashesres or ashestos-cantaining materials.

RESPONSE:

Plaintiff objects to this interrogatory to the extent that it iz overbroad, vague, unduly
burdensonie and premature. Plaintiff will identify trial documents and exlibits at he Gme sel
forth by the Cowrt's Case Management Order.

REQUEST FOR PRODICTION NG. 24

Please produve u copy of each and overy docment which evidences how and when Plaintiff
first learned thal he was allegedly exposad to asbesios or asbestos-containing matetials for cach
job or place of work at which Plaintiff allegedly was exposcd 1o ashestos or asbestos-
containing mafetials

RESPONSI
Plaintiff objects to this interrogatory to the extent that it is overbroad, vaguc, undu'y
burdensome and prevwature, Plainiill will identily lral docwnents and exhibits at the {iwe set
forth by the Court's Case Management Order. In addition, please sco Plaintiff’s Pr. ITospital
Vist, all medical and biiling records cutrently in PlaintifP's possession and Plaittliff's deposition
to be taken in (his case.

REQUEST FOR PRODUCTION NO. 25

Pleasc produce a cepy of cach ant every dosument which evidences how and when Plaintif?
first learned he wag allegedly expesed to asbestos or asbests-containing materials at any place
other then 2 work site,

RESPONSE:
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Dlaintiff ohjecia to this intcrrogatory to the extent that it is overbroad, vague, unduly
burdensome and premature. Plaintiff will identify tial documents and axhibits at the time set
forth by the Court's Case Management Order, In addition, please see Plaintif's Dr. Hospital
List, all medical and billiag records currently in Plaintiff's possession and Plaintiff"s deposition
to be taken in this caze.

REQUEST ¥OR RO ONNO. 26
Please produce a copy of eacd und every document which evidences each job or place of work
Plaintiff has bul a1 which Plai-tiff was ot exposed to asbeslos ur nsbestos. containing

RESPONSE:

Ulease see PlaintilPs Dniginal Cranplaint filed Li this case as well as Plalntiff’s Work History
Sheet and Plaintitf's Deposition {o be taken in this case. Plaintiff rescrves the right o
supplement. [ addition, Plaintill will identify trial documents aud exhibits at the lime set forih
by the Court’s Case Management Order,

REQUEST FOR PRODUCTION NO. 27

Ilease preduce a copy af each and every docwment which evidences Plainti(l's employment for
each job or place of work at which Plaintiff was ellegedly exposcd to asbestos or asbestos-
containing makerials,

RIESPONSE:

Please sze Plaintifl's Original Compluint filed ‘n this case as well as Plaindf’s Work History
Sheet and Plaintiff’s Depositior to be taken in this casc. Plaintiff reserves the right to
supplement. In addition, Plaintiff will identify trial documents and uxhibils at the time set {forth
by the Court’s Case Munagement Order.

REQUEST FOR PRODUCTION NO. 28

Please produce a copy of each aml every document which evidences any claim for andior
receipt by Plaintiff for any healfl ar accident insurance henefits, workers' compensation
payments, disability benelits, pensions, accident cumpensation payments or Veterans disability
compensation awards.

RESPONSE:
Plaintiff objecls to Ihis inlerrogatory as vague, overbroad, unduly burdensome and rot
reasonahly enleulated to lead to the discovery of admissible evidence. PlaintifT further objecls io
the extent his i ory requests lential infarmation and/or information protected by
the attorrey-clieat privilege, work product doclrine and/or any other applicable laws or Rules.
Subject Lo and without waiving said cbjections, none. Plaintiff reserves the right to supplement,

REQUEST FOR PRODUCTION NO. 29
Plezse produce a copy of each and every document referenced in Plaintiff s Answers o
Intorrogatorics by Flenry Vogt.

RESPONSE:
Plaintiff believes he bas produced all documerts responsive to this request.

REQUEST FOR PRODUCTION NO. 30

Pleasc produce a capy of any phetograph, vdeotape, or film depicting awy of the sites at which
Plaintiff waus silogedly exposed t asbestos-containing produets, o otherwise supparting your
claimed exposure to asbestos~containing products and any other products that allegedly caused
Plaintifly exposure lo asbestos,

RESPONSL!

Plaintifl’ objccts to this irtortogatory 1o the extent that it s overbroad, vague, unduly
burdensome and premature. Plaintiff will ideatify trial documents and exhibits al 1he time set
forth by the Court's Case Managument Order.
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Please produce a copy of any photograpa, videolape, or film depicling uny of products or
meterials thal Plainifl worked with or aroand that Plaintitt believey may have exposed him to
asbestos-containing produess, or otherwise supporting your claimed exposure io ashestos-
containing produets and any other products that allegedly ceused Plaintifls exposurc to
asbestos,

RESPONSE:

Plaintif? objewts to this interrogatory tc the extent that it is overbroad, vague, unduly
burdensome and premature. Plaintiff will identify trial documents and exhibits at the time sot
forth by the Cousl's Cags Macagement Order.

REQUEST ¥OR PRODUCTION NO. 32

Pleasc produce a copy of all transeripts or videotapes of any prior deposition, trial, ot other
swarn testimony i any lawsoit, proceeding, or claim invelving ot relaling Lo asheslos, given
by Plaintiff, vr by any person icentified by Plaintill in this lawsuit as being a person with
knowledge of relevant (acts.

RESPONSE:

Plaingiff objcets to this interrogatory to the extent that it is ovetbroad, vague, unduly
burdensorae and presuature, Plaintiff will identify trial documents and exhibily at the time set
forth by the Court's Case Management Order,

REQUEST FOR PRODUCTION N 33

Pleasc produes copies of any ant ol photographs, advertisements, or other depictions in your
ot your attorney’s custody, possession, or control, depicting either ihe packuging of uny alleged
ashestos-containing product to which you claim exposure, or any ather product that allegedly
caused Piaintiff's exposure 1o askestos, or the actual product itself.

RESPONSE:

Plaitiff nhjects to this interrogetory to the oxtent that it i3 overbroad, vague, wndu'y
burdensorne and premature, Plaintiff will identify trial documents and exhibits al the time st
lirfh by the Cowet's Case Management Order,

REQUEST FOR PRODUCTION NO. 34
Please produce all documents, ineluding receipts and purchase orders, from any of Plaintiff's

cmpluyers or [ucilities 2t which he inay have worked, (hat evidanes or relate to the purchase nf*

any asbestos o1 asbestos-containing procucts or materials from Henry Vogt,

RESPONSE:

Plointiff objects to this inferrogatory e the extent Ghat it is overbroad, vague, wnduly
burdensome and promatare. Plaintift will identity trial documents and exhibits at the time sct
forth by the Court's Case Management Order.

REQUEST FOR PRODUCTION NO. 35

Please produse «ll documents canstitusing, memerializing, evidencing, or relating to setilement
agrooments, contracts, deals, or any other type of agreement or understanding (whether or not
reduced (o Zinzal form awl whether or not fully performed, paid, or salisfied) which Plaintiff has
enfered into, or agrecd to enter into, with any persom or compuany or other entity, ‘o
compromise, sellle, release, or otherwise resolve any claim or potential claim (inchuding any
lawsuit, other legal procezding, worker's compensation claim, or other claim) relating to any
injury or diseese that Plaintill kas sullered or claimed to suffer.

RESPONSE:

Plaintiff objccls 1o this interrogatory to the oxtent that it is overbroad, vaguc, unduly
butdensotne aud precoature, Plaiesiff will identify tial documents and exhibits at the time set
Lorth by the Court’s Case Manageren!, Order.

REQUEST FOR PRODUCTION NO. 36

i
|
|
i
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With respect 4o any lawsuit, claim, ot se'tlement made or anticipated (including but not limitsd

to a claim made 10 a setllement irust in conjunction with a baukruptey proceeding such as those

for Johng Manviile, UNARCO, and Celotex) rcgarding Plaintiff's alleged oshests disease,
please produce:

{(8) Copics of your responses to written discovery,

(L)  Repouts of the disgnosing physician (including test resulls and other documenls on
which the diagnosis identified in the rcporl is hased), and independent medical
examivatior regorts {including fest results and other documents identified in the report);

(ey  Transexipl(s) of Flaintilf and/or Plaintift's spouse’s depositions, and (he deposilions of
any co-workers; end

(d}  Coepies of any affidavit, stalement, claim form, or any docwnent submitted to "prove
up" or confirm exposare for purposes of obtaining payment or a promisc fo pay
considesation iy resol atien of such claim.

RIESPONSE:

Plaintiff objects to this interrogatory as vague, overbruad, unduly burdensome and not
reasonably calculated to iead to the discovery of admissible evidence. Tlaintiff further objecis to
the extent this interrogatory requests confidental informalion and/or information protected oy
the altorney-client privilege, work product dactrine and/or any other upplicable laws or Rules.
Subject to and withcut waiving said objections, none, Plaintiff reserves the right to supplement,

REQUEST FOR PRODUCTION NO. 37

Vlease produce all documents, includiag but not limited to studies and reporls, describing, or
relaling to, levels of exposure to asbestos fibers resulting from the operation of or work on,
with or around equipment, including but not limited fo, pumps, vessels, turbines, bollers,
furnaces, heat excl:angers, tractors, heavy equipment, engines, or any other mobile or nffixed
equipmerit.

RESPONSE:

Tlaintiff ohjects to this inferrogatory to the extent that it is overbroad, vague, unduly
burdensome and premature. Plamtiff will identify trial documents and exhibita ut the time set
forth by the Court's Cage Management Order.

REQUEST FOR PRODUCTION NO. 38

Please pradice all docyments (including but not limited to: log bocks, notes, calendars, diarics,
or like materiuly) prepared or kepl by Plainiff, s all documents in the nature of memoranda,
notes, of tecordings af stntements made by Plaintiff in connection with (a) any work history er
list of job siles; (b} any exposure lo asbestos or Lo asbestog-conlaining walerals; (¢) any
conduet of the Defendimts with respect to ashestos or ashestos-containing products; (d) any
asbestos-related injury, disease, or treatment (ineluding mesothelioma); or (&) any clements of
actual danages resulting from Plaintiff's claimed asbestos-related injury.

RESPONSE:

Plointiff objects to this interropatory to the extent that it it overbroad, vague, unduly
burdensome ard premature. Plamtiff will identity trial docoments and exhibils al the lime sel.
forth by the Court’s Casc Managemant Order.

REQUEST FOR PRODUCTION NO. 39

Please praduce all documierls conlainity, depicting, describing, evidencing, or relating to any
warnings, ca . profections, instructioas, rules, proccdurcs, or guidelines relating (o
asbestos or dust, snd provided (o Plaintill durmg Plaintiffs working career by any emnployer,
union, genetal conttactor, nremises owner or oceupicr, or other persan or entity.

RESPONST:

Plaintiff objects to this interrcgatory 1o the extent that it i ovetbroad, vague, unduly
burdenscme and premature. Plaintiff will identify trial documents and exhibits at the tinte st
forth by the Court's Casc Management Crdet.

REQUES I FOR PRODUCTION NO. 40
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Please produce all documents depieiing, describing, evidencing, or reflecting the identity of
cach usbestos-containing product or material to wirich exposure to asbestos is alleged.

RESPONSH:

Plaintiff objects to this intercogutoty o the extent that it is overbroad, vague, unduly
burdensome and premature. Plaintiff will identify trial documents and exhibits at ihe time set
forth by the Court's Cuse Menagement Order.

REQUEST FOR I'RODUCTION NO. 4i

Mease pracuce all doctmenis depicting. describing, evidencing, or reflecting each location and
usc of asbestos or asbestos-conlaining products or materials that you coatend Plaiatiff was
exposed (o ashusios.

RESPONSE:

Plaintift objects to this interrogatory ta *he extent that it is overbroad, vague, unduly
burdensome wnd premualure. Plaintiff will identify trial documents and exhibits at the time seu
forth by the Court's tase Manngement Order.

ULEST FOR PRODUCTION NO. 41
Please produce all documen's encing, reflecling, showing resulls of, or otherwise relating,
to any air monitoring, pling, or testing, for the presence or level of ashestos fibers or dust
in general on sy premnises on which you allege Plaintiif was exposed to asbestos. This request
neceasarily includes any documents evidercing any violations of any standards or regulations
related to permissitle Jevels of asbestos,

RESPONSE:

Plaintiff objecis to this interrogatory to the extent that it is overbroad, vague, unduly
burdensome end premature. Plaintiff will identify trial documents and cxhibits at lhe fime set
forth by the Court's Case Managetaent Order.

REQUEST FOR PRODUCTION NO. 42
Dlease produce a cettified and admissible copy of the Social Security Records of Plaintiff.

RESPPONSD:

Pleuse see o copy of PlaintiTs Uncertilied Social Svourily Records atiuched. PlaintifCs
counsel has also sent anthorizations o Mr. Burlon and will supplement when they are
available,

REQUEST FOR PRODUCTION NO, 43

Please produce al! employce handbooks, safety mamuals, guidelines, policies, rules,
rogulations, and procedures acd any other written material supptied by Plaintiit's cmployers
that desetive the work Plaintff was to perform.

RESPONSKE:

Plainliff objecis to this interrogatory to the cxtent that it is overbroad, vague, unduly
huordensome and premature. Plainuiff will idertify tial documents and cxhibits af the time set
forth by the Court's Case Management Orcer,

REQUEST FOIRR 'RODUCTION NQ. 44

As to each ramed Plainiiff, please provide a clear photocopy (both sides) of his "Medicare
card,” and/or any card provided by Medicare which idenfifles the eligibility of Plaintil to
receive Medicaie benofits,

RESPONSE:
Plaintilf objects to this interrogatory to the oxtont that it is overbroad, vague and unduly
burdensorne. Plaintiff will supplement, if available.

REQUEST FOR PRODUCTION NO. 45
Please provide a completed and signed copy of (he atlached Model Lenguage information
disclosure form (deseribed in the attached August 24, 2009 AJIRL: Compliance regarding
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Obtaining Individual HTCNs and/or §SNs for Non-Group Health Plan (NGHP) Reporting
under 42 U.S.C. 1395v (b) {3)).

RESPONSE:
We have sent. these 10 Mr. Burion for sigrature and will supplerent once they are received.

REQUEST FOR PRODUCTION NO. 46

Please provide a completed and signed copv of the attached Consent to Release form (as
described ir: the attzched "Consent to Release” Liability Insurance {including Sell- insurance),
No-Faul Insurance, or Workers' Compensation memorandum).

RESPONSE:
‘We have sent these 10 Mr. Burtox for signature and will supplement once they are received.

INTERROGATORRIES

INTERROGATORY NO. 1:
Please state your:

Full naine;

Date of Birth;

Gender;

Address;

Telephone Number;

Sacial Security Number;
Meddicare Heallh Insuranee Claim Number. (If any);

Date of incident (dete of first claimed 2xposire to asbestos); and
Diate of last claimed cxposnre o asbesics.

RESPONSE:
Jobnay Ray Burton, DOB: April 27, 1940; Male 14824 Woodrow Kerr Lane, Zachary, LA
T0TY1; 428-72-5223;

INTERROGATORY N 2:

Please state whether you are currently a Madicate beneficiary, or whether you are curcently
eligible to receive Madicare benefits:

If yes, plense state the date you became, or will become, cligible to teceive Medicare benetits;
and the amount e f such payments to date,

RESPONSE:
Yes. Plai

wall supplement as discovery is ongeing,

INTERROGATORY N 2
Arc you presently, or L it ever been, enrolled in Medicare Part A or Part B?
If yes, please complete the following.

t the name exactly as it appzars on your SSN or Medicare card if available.)
salth Inswanec Claim Number (ZICIN}:

Date of Birtl:

Sox:

Social Security Number;

(If Modicate Health Tnsurasce Claim Namber is unavailable.)

RESPONSE:
Yes. Johuny Ray Burton, 428-72-52254, Apiil 27, 1940, Male, 428-72-5225. Plaintiff reserves
the right to supploment as discovery is ongoing.

INTERROGATORY NO. 4:

Do you have a spouse that is presently, or his ever been, enrolled in Medicare Parl A or Part
B?

¥f yes, pleasc comp_ete the fo’lowing,
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Full Name:

(Please print the name exactly as it appears on your SSN or Medicare card if available.)
Medicare Ticalth [nsurance Claim Number (HCIN):

Date of Bitth:

(If Medicare Health nsurance Claim Number is unavailahle.)

RESPONSE:
Yes. Sheeri Jurton, 427-1-24571, March 1941, l'emale, 427-70-2457, Plaintift rescrves the
right to sunplement ag diseo very is ongoing.

INTERROGATORY NO.
Do you have anothor covered farily memier that is presently, or has ever beon, enrolled in
Medicare Part A o Part B?

If ycs, please complete the following. If acditional space is needed for cotmpletion of this
seolion, please utlach another sheel.

Full Neme:

(Please avint the name exactly ag it appears on your SSN or Medicate vard if available.)
Medicare Health Insurance Claim Number (HCIN):

Daie of Birtly:

Sex:

Soecial Security Nuwber:

(If Medicare Claim Nurober is inzvailable.)

RESPONSE:
No

INTERROGATORY NO. 6:
Are your ng Social Szeurity Disability [asurance benefits?
If yes, pleasc state the date you hegan recetving Sactal Security Disahility Insurance benefits.

RESPONSI:
Yes. Plaintifl will supplement as discovery is engoing.

INTERROGATORY NO. 7:

Do you have endestaye rena

isease (Ridney lnilure), ur Lou Gehrig's diseasc?

RESPONSIE:
No

INTERROGATORY NO. 8:

Are you claiming, thal you were cxposed pricr to December 5, 1980 to asbestos contained in a
product for which you believe Henry Vogt is liable? 1T so, piease describe:

(&) The nature of your claimed cxposure; and

) The date(s) of your clafined cxposure.

RESPONSE:

Plaintiff objeets to this interrogatory to the extont that it is vague and unduly burdensome. At
this time, apon information anc belief, Plaialiff was exposcd to asbestos as a union pipefitier.
Subject to and withont waiving saic objeetions, please see Flaintifi*s responsc to RFA No, 13
Plainfiff reserves the xight w supplement as discovery is ongoing,

INTERROGATORY N{). 9:

Are you claiming that you were exposed vn or after December 5, 1980 to ashestos contained in
a produc? for which Henry Vogt is liable? If so, please describe;

{a) “I'he nature of your claited exposure; and

(b) The date(s) of your claimed exgosure.
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RESPONSKE:

Plaintiff objects to this interregatory to the exient that it is vague and unduly burdensome, At
this time, upen information and belief, Plaintiff was exposcd to nsbestos as a mndon pipefitter.
Subject to and without waiving said objections, please see Dlaintiff’s response to RFA No, 13,
Plaintitf rescrves the right to supplement as discovery is ongoing.

INTERROGATOQRY NO. 10;

As 1o each named Plaintiff, have you received from CMS, its agents and/or coniractars any of
the following decuments relating 10 yeur Medicars beneliciary stalus?

(=) Riglits e1d Responsisilities Letior (RAR),

(b} Conditional Paymen. Letter (CPL); and/or

(c) Final Demand Lolier.

RESPONSL:
Plaintiff will suppleimant as discovery is onzoing.

INTERROGATORY NO». 11:

For each person you expect to call to testify as an expert witness with respect to any and al:

claims made against Henvy Vogt in your Petition, identify:

(0) ‘T'he expert witness, inclucing his ot her telephone number;

(L) The subject matter on which the expert iy expected to lestily;

() ‘L he substance of the facts and opinions to which the expert is expeeted to testify;

() A summary of the grounds for each oginion thal the expert is expreted Lo lestily;

©) all deouments supplizd to, collceted by or reviewed by the expert in connection with kis
or her work int these cases; and

® All documnenls upon which the expert relies in forming each opinion,

RESPONSE:

Plaintiff objccts to this interogatory to the extent that i is ovorbroad, vagnue, unduly
burdensame and prematare. Plaintff will ideatify all witness and provide expert reports at the
time set ferik by the Court’s Casc Managerent Order.

INTERROGATORY N} 12;

Please identily the names, addresses, conuact ‘nformation, job title, and ewployes, of any

person who witnessed ¢r observed you working with or in proximity to any ashestos-
ining preducts or maierials, manufaciured, sold. or disiributed by Henry Vogt, or any

witness capable of identifying any asacstos-containing products or maierials, manufactured,

sold, or distributed by Henry Vot to which Plairtiff may have heen allegedly exposed.

RESPONSE:!

Plaimtitff objecs to this intersogatory to the cxtent that it is ovetbroad, vague, unduly
burdensome and premature. Plaintiff is st1] in process of determiming and locating coworkers
and withesses ag discovery is ongoing. Plainlll feserves the right to supplement.

Please identily all parties “n this action whe have been dismissed, or that have settled their
claims whether by high/low, Mary Carler or some other agresment in part or in their entirety to
date, andfor shrough the time of tial, Jleny Yogrt specifically requests that the response to ihis
interrogatory be continuously and timely updated through the time of trial, immediately
following the s=ttlermnent cr dismissal of each parly.

RESPONSNK:

Plainlifl objects to (his interromalory as vague, overbroad, unduly burdensome and not
reasonahly caleilated ta lead to the discovery of admissible evidence. Plaintitf further ohjects to
the extent this inlerrogalory requests cenfidential information and/or information protected by
the attorney-ciiont privilege, wark product doclrine andfor any other applicable laws o Rules
Subject to and without waiving snid objections, none,

INTERROGATORY NO. 14:
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With regard to any claim or seiflement made or anticipated to be made with any entity or trust
(including but ot limited to claims made in conjunction with a bankruptey proceeding such as
those for Johns-Manville, UNARCO, and Celotex, and including any claims made to or
through the Ceater for Claims Resclution, and including any Defendants named in this pending
lawsuit) in which Plaintifl claimed, or somcone claimed on her behalf, a peorsonal injuzy
affceting their lungs, stomach or other illaess {including but not limiled o any asbestos-related,
siliea- tclatec, mixed-dugt related, or welding-fume refated condition), identily the following,
and update yous response if you settle with apy parties during your lawsuii:

() The {ulf identity of the entity against whoin such claim was or will be made;

(b)  The amount, if any, yaid or ageed to z¢ paid, in compensation for the claim;

(©) The date such claim was made and current status {e.g., claim made and pending);

(d)  the date upon which (he Plaintiff Grst became aware that asbestosis was o compensable
occupational disewse under state or fadernl law and describe the manner in which the
Plaintiff becamc so awatc, inclading when and under what circumstances the Plaintiff
(irst heard of lhe Cling of any asbestos-related lawsuits. Identify all documents relating
it thee matfers described in this Interrogatory.

RESPONSE:

Plaintifl objects 1o this inlerrogatoty as vague, overbeoad, unduly burdensome and nou
reasonably caleulated to lead to the discovery of admissible evidenco. PlaintifY further objects tc
the exten: this interrogatery requesls confidential information abd/or informution protected by
the attorney-cliont privilege, wotk proshuct doctrine and/or any other applicable laws or Rules.
Subject to and withoul walving said objections, nune. Plaintifl reserves the right to sapplement,

INTERRO! ORY NO. L5:

If you were ever discharped from or volunlurily left a position of employment due to health
eagons, please identify the following:

(a)  Theemploysr;

() The circumstences of the departure;

{©)  The aealth problems; and

@  All cocuments relating to the mntters requested in this [nterrogatory.

RESTONSE:
Plaintiff works on a contract basia. His priwary emplayer is Universal Pipeline Contrucling.
Plaintiff has had vo tun down work due to his recent diagnosis and subsequent treatment
schedule Plaintiff resorves the tight to supplement as discovery is ongoing,

If you over worked with or arouud asbesios pr ashestos-containing materials at a facility owned

or operated by a compauy, government agency ot other entity not named s 2 Defendant in this

lawsuit, pleass identify the following:

() The employer;

()  The owner or apezator of the fucility;

(© The job title(s), twade, [e dates of the cmployment, and the naturc of the work
patformed; and

(d)  The address of the facility.

RESPONSE.:

Plaintiff cbjects to this interrogatory to the extent that it is overbroad, vague and unduly
burdenstne, Subject to and without waiving said objections, Plaintiff worked at the following
sites. IMaintiff reserves the tight to supplement.

Georgia Pacific Pulp & Paper Mill, Port Hudson
Foster Gruut Plant, Baton Rouge

Ethyt Corp (uka Albcmarlc), Baten Rouge
Exxon Oil Refirery, Baton Rouge

Fxxon Chemical Plant, Baton Rouge

Crown Zellerback Paper milt, Port Hudsoa

St. Francisville Paper Co., Port TTadsan
Hercules Chemical Plant, Bzton Reuge
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Plantalion Pipe Line, Balen Rouge

Maryland Tank Farm, Baton Rouge

Kaiser Aluninum Plaut, Baton Rouge

StanfTer Chemical Plant, Baton Rouge

Copolymer Rubber & Chenical Plant, Baton Rouge
Uniroyal Chemisal Plant, Baton Rouge

ow Cherical Plact, Plaguemine

Georgia Pacific Chemical Plant, Pluquemine
Hercules Chemical Plant, Plaquemine

Union Carbide Chemica: Plent, Plaguemine

Lthyl Chemical Plant, Plequemine Polot

Gull States Willow (len Power Plant

Stauffer Chemical (aka Olin Chlor Alkali Produeis), St. Gabriel
Allied Chemical & Plastics Plamt, Geismar

BASF Wyandotle, Geismar

Shell Chemical Plent, Ceismar

Borden Chemical Plant, Geismar

Liniroyal Chemical Plant, Geismar

Rubicon Cherical Plent, Geismat

Shell Chernical Plant, Geismar

Texaco Refinery (aka Motiva), Convent

Agrien Chemical Plant, Donaldsonville

Ethyl Chemical Plant, Convent

Marczthon Oil Pipeling, St. James

TImpetial, aka Cargill Sugar Refinery, Gramercy
DuPont Cherical Plant, Gramercy

Shell Chemical, Gramercy

Air Products (late 1960s or satly 1970z, oae time only), New Orleans

In addition to these locations in Louisiane. Pleintiff recalls working st the Pine Bend Koch
Refinety in Minnesota, 4 fabrication shop and chip plant in Arizona iu the 1590s, and ax
unspecificd teating sitc ncar Las Vegas, Nevada in approximately 1289,

INTERROGATORY NO. 17:

If you ever wored ia or arennd a shipyard, pleas identify the following:

(a) The employst;

(b)  The owner or operator of *he facility;

(e) The job titie(s), trade, the dales of the employment, and the nature of the work
petforued

() The address of the facilizy.

RESPONSE:

Tlaintiff worked at the 1ngalla Shipyard. Pascagoula, Mississippi (Approx. 1958 for 3 10 4 monchs,
while enrolled in the pipefilex/weldsr apotenlice program and e Levingston Shipyard,
Beaumont, TX (Apprax, early 1960s),

INTERROGATORY H

Please provide detailed information about your non-occupational hlstmy du;m;, which you
may hove been exposed to asbestos or ssbestos: ining materials, incl

(a) A description of the activity engaged in;

(L) The location, ineluding address, of snck possible exposure;

(c)  Tho dates of all possible expcsure; und

(d)  Iheideniity af any persans who were present during such exposure,

ry as overly broad and vague. Subject to and without
waiving said ehjeciions, at this time, upon information and belief, PlaintifT was exposed Lo
asbestos Curing a home remodel projcet and theeugh his work in vehicles. tn addition, please
see Plaintill’s Work History Shest, Original Complaint and Plaintifl*s deposition to be laken in
this case, if he iy able.
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INTERROGATORY NO. 19;

If you ever served in the military in any capacity, please state the dates, vank, servive number,
and branch of service; MOS (Military Ocoupational Specialty) or cquivalent; each location
where g1¢ was stationsd; her dufies ai cacn location; injuries, i any, received during service;
the exposnre, if any, to uny chemicals, solvents, silica, asbestos, radioactive materials, ar
biological or chemical weapons; date and type of discharge from each tour or enlisiment; and
type of disavility and pursion received, if any. If military service meluded service npoa
vessels, provide ship names and dates of service on each vessel.

RESPONSE:

Plaintiff served in the US Navy from 1960-1962 a3 a Scaman. e attended bout camp in Saz
Diego and leit for u aine menth West-Pac Cruise aboard the USS Bon Home Richard {CVA-
Plaintiff was ussigned 1o 3 fighter squadron, the Fighting 193, which was affectionulely known
as the “Ghost Riders. His job duties involved chacking oil, hydraulics, moving, and cleaning
the airerafl.  Plaintiff went on @ sccond West-Pac Cruise before receiving an honorabls
discharge n 1962, Afler his discharge, Pleintiff was in the Naval Reserve unti] 1968.

INTERROGATORY NOQ. 20:

Please statc your occupation and union membership, it any, and the dates of membership_ il
you wete an officer or steward in any union, please provide the dates that such position was
held.

RESPONSE:
Plaintiff way a inember of the Pipelillers Union, Local 198, Baton Rouge, LA (Approx. 1965 to
1998).

INTERROGATORY NO. 21:

Please state whor you first beecame awarc of the health hazards of exposure lo asbestos ot
asbestos-containing mlerials, and identify the means of communication by which they
received such information.

RESPONSIE:
Plaintiff will suppletuent as discovery is ongoing.

Please staie the following injury information pertaining to Plaintiff:
(&) Tae asbestos-related injury ot injurics claimed;

() Tae first date of diagnosis of eack of her conditious; and
(¢)  Tie name aad address of the physician/heaith cate provider(s) who rendered the
diapnosis.

elated injury, or cancer, and all doctors, hospitals, and
ties where sae has been realed i any time dwring the

other health care providers or
preceding ten (10) years, Lo incluce:
(a) The approximale dades of treatment;

()] ‘The nameg and current addresses of the doctors, hospitals, or other healtheare
providers; {2) the reasons for the treatment 2nd diagnosis.

RESPONSE:

Plaintiff ebjects to this interrogatoty as vague, overbroad, unduly burdensome and prematurs.
Subjeet to and without waiving said objections, please see Plaintilf’s Docler Hospital List
attached a5 well as all medical and billing records currontly in Plomiiffs possession.

INTERROGATORY NQ. 24:

I you have ever made a claim for and/or received any health or accident insurance benefits,
workers' compensefion payments, digability benefits, pensions, accident vompensation
paymetils or velerans cigchility compensation awards, or if anyonc has made such o claim o
your behalf, identify;
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() The ciroumstancea under which you teccived the awards, benefits or payments;

() Theiilness or injury and date therecf, which prompted each claim or payment;

(©)  Theemployer at the tin-e of cach injucy or itiness;

(d)  The examinirg doctors for ench injury or illness;

() The officers or baards or tribunals belore which or to whow lhe claim was made or
filed, and the date made or filed;

[65] The amount paid to you;

(¢)  The dates during which you received the awards, benelils ar payments;

{)  The egencies or insuranve companies from whom you received the awards, benefits or
payments; and

{) Al decumenls and communications relating to the matters tequested in this
Intzreagatory.

RESPONS
Plaintiff objecls lo (kis interrogatory as vague, overbroad, unduly burdensome and not
reasonably calculated to lead to the discovery of admissible evidence. Subject to and without
waiving said ofjections, no.

INTERROGATORY NO. 25:
Pleasc state your tosacco use history, including quantity, product smoked, when started and
stopped, end whether you and/or your spouse smoked it the home,

RESPONSE:
PlaintifT smoked approximately 1 pack of Marlboro cigarettes from age 21 to 28,

INTERROGATORY NO. 26:

Plense identily and desaribe any safety ‘raining or other instructions/comenunications relating
0 worleplace activities. dust control and safety provided to you by: (1} each of yout employets;
and {7} e owner of cach premiscs

RESIONSIE:
Plaintff will supplement as diszovery is ongoing.

INTERROGATORY NO,27:

IF you have cver nsed or been altered e use ol any respirator, mask or other device, or been
advised to adoept any wo-k practice(s) to reduce yout possible exposure to, or inhalation of, any
ust or lumes {including, but aot limiled o, asbestos duosl), identify: the device or work
practive including, where npplicable, the manufacturer and type; the person and/or company
(rom whon the device was oblained or received, or upen whose request or instruction the work
practice(s) were adopted; whether you actually used the device or adopted the work practice(s);
The emp_oyer at the time, and the date(s) of vae of the dovice or work practice.

RESPONSE:

Plaintitt was not offered and/or did nm nse & mask, respirator or ether device or was advisad to
adopl any other work practicas in his jebs prior 1o the 19%°s. During and after the 19907s he
has worn dust masks. Mlainli[Treservas the right o supplement as discovery is ongoing

INTERROGATORY NO, 25:
Please state w you gver 4 prrticipant i1 o1 were monitored for an air sampling test
for asbestos expusure whlle bandling, cutting, modifying, installing, using or removing
insutation of any typ=? 1180, state the following;

{a) When and where the tests were cenducted;

(b)  The person or entity wha conductad the rests;

(¢)  The type of malerial you worked with or were exposed to while the tests were

conducted;
(d) hie procedure being perfonned with the material while the tests were being conducled;
{cy What were the resulls 0! such ests;

0 Whether you have copies of the reports 0x resubts ftom such tests;
(g State the pae and vurren! addvess of the person of entity thal has capies of such test
results or raports,




137

RESPONSE:

Plaintiff objects to this interrogatety as vague, overbroad, unduly butdensome and not
reagonably caleulated (o lead to the discovery of admissible evidence, Subjecl (o and without
waiving said cbjections, not to Plaiatifs knowledge. Plaintiff reserves the right to supptement,

INTERROGATORY NO. 29;
Witli respeet to cach job and place of work you have had at which you were not exposed to
asbestos or asbastos-contzining materials. Idsntify;

{a) Tke employer and the nature of the employer's business;

(b) Tke dates the smploymeat commenced and lerminated;

(5] s ol the [aeility or | Fwarl;
(d) b title(s), wrade, job classification, and the naturc of the work performed by you;
() e industzlal or manulaciuring processes vonducied;

[43] The number of hours per week which you worked and the average number of hours of
overtime you worked per weels; end
(g)  Your bumediate supervisor.

RESPONSE:

Plainliff objects o this interrogatory as vagus and overly broad. Subject to and without waiving
said objections, please sco Plaintilf®s Work History Sheet and Plaintiffs deposition to be taken
in this cage. PlaintiT reserves the tight (o suppletment,

Respecifully subuitied,

NDRY, SWARR & CANNELLA,

MICKEY P, L, RY, Bur Nu. 22817
TRANK J. SWARR, 1332 Nn. 23322
DAVID R. CANNELLA, Bar No. 26231
PIMLIE C. HOFFMAN, Bar No, 32277
101€ Coramon Sheeet, Suile 2050

New Orleans, Laouisiana 70117
Telephone: {504) 299-1214
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and

DARREN MCDOWLELL

SIMON EDDINS & GREENSTONE, LLP
3232 McKhiwey Ave,

Suite 614

Dallas, TX 75204

“Telephone; (214) 276-7680

Fucsimile:  (211) 276-7699
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November 7, 2011

Chambers

10:09 a.m.
PRESENT:

As noted.

THE COURT: When I went downstairs for my
motions today, I had not read this letter that I just
received. And it is extremely troubling to the Court.

Mr. Barnes, I need to know from you whether you
made it clear to your client that he was to disclose the
bankruptcy claims.

MR. BARNES: I can't say that my client and I
evaer talked about it, because it was my understanding
that there weren't going t¢ be those claims.

IHE CQURT: Well, then as far as I'm concerned,
I think the prejudice to the defendant is so great here
that I'm inclined to grant the relief that they're
asking for.

MR. BARNES: Your Honor, I would implore you
net to.

THE COURT: You can't. This is dishonesty at
its highest level. This is a guy who got checks and

never reported those to you. It affected their
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discovery. It affected their ability to prepare their
case. There is no way this trial could go forward
today. 2nd I'm not inclined to make them go through the
process of a new discovery period and prepare for
another trial. I'm sorry. I think this is unfair when,
you know, if you didn't tell him he had to do it, then
you were remiss.

MR. BARNES: Your Honor, to the extent that
this is my fault and to the extent that this is the
fault of counsel, please, please don't do this to my
client. I implore you not to. The case law --

THE COURT: You put yourself in their position,
Mr. Barnes. How are they going to possibly -- this
isn't something I could possibly fix after the trial is
over. This deals with the verdict sheet. It deals with
the way they present their defense. It deals with what
infermation they have. It deals with how they
cross-examine the witnesses. They have not been able to
do any cross-examination or any discovery on the other
aspects of exposure that are listed in this letter
because they were not aware that there were these claims
that were made. I just think that it's in such bad

faith that I don't know that I can possibly remedy it
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any other way.

MR. BARNES: Your Honor, there's only one
exposure witness in this case, and it's Mr. Montgomery,
who last week, or two weeks ago, they actually wanted to
redepose; they wanted to reopen this case for discovery
two weeks agce, and --

THE COURT: That's because of other factors.

It had nothing to do with this.

MR. BARNES: I understand that completely. But
I guess my point is that they were willing to reopen it
at that time. And I realize tﬂat this is five days
later from the pretrial when you denied their exception
to that. But with that being said, I think that you can
remedy ~-- I think it could be remedied by --

THE COURT: How?

MR. BARNES: By, first of all, starting with
him and seeing what he knows, because I have a sneaking
suspicion he doesn't know anything. Your Honor, there
were nc affidavits filed in this case because there wasa
nothing signed. These were --

THE COURT: The plaintiff himself, not
Mr. Montgomery the husband, but the plaintiff himself

accepted these checks. He's the plaintiff in this case.

o
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He's your client. That's the problem here. That's the
problem here.

MR. BARNES: Your Honor, my client is an honest
man whe made an honest mistake and who, to some extent,
assumed that there was better communications between --

THE COURT: Well, then you made an honest
mistake, or you made a big mistake if you didn't make it
very, very clear tc him the importance of these
disclosures.

MR. BARNES: Your Honor, I did make a mistake.
And last Thursday I represented that there was nothing.
And I made that in absolute good faith, And as soon as
I found out there was something, I took it upon
nyself ~- I know that that's not anything that's
admirable, but I opened up this can of worms --

THE COURT: This is ten o'clock Saturday night.
Put yourself in their position. How would you feel?
Let's just turn the tables around and I assume that you
found something out about them at ten o'clock Saturday
night while you're preparing vigorously to litigate this
case in a court in Delaware.

MR. BARNES: I would be upset. And I

understand that they are. I believe Delaware case law
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on this issue talks about this being the most extreme
sanction especially when it's based on the improper
conduct of the attorneys.

THE COURT: What other sanction at this point
can I impose that can be fair? You tell me. Because I
can't think of one.

MR. BARNES: Your Honor, you can open up
discovery so they can redepose my client.

‘ THE COURT: Why is that fair? Why would that
be fair to them? They've already spent a lot of money
preparing for this case for today. How can that unde
that?

MR. BARNES: It cannot, Your Honor. But I
think that there are other sanctions in the Delaware
law. You know, if we have to compensate them for some
of their time -- but if that's something that has to be
done in lieu of actually dismissing my client's case,
which is an ultimate remedy --

THE COURT: This is really seriously
egregiously bad behavior. This is misrepresenting.
This is trying to defraud. I don't like that in this
litigation. And it happens a let. And I'm trying to

put an end to it. This is an example of the games that
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are being played. And I don't think that this case
warrants anything but dismissal based on what your
client has done or not done.

MR. BARNES: Your Honor, I can -- there was no
game being played here in any way, shape, or form. It
was misunderstanding to the extent that it was our
fault, to the extent it was miscommunication; that's
what it was. It was not game playing.

THE COURT: That would be fine. 1I'll give you
all the credit for making the mistake and it not being
your fault and not doing anything purpesely. That
doesn't change the issue of the prejudice teo the other
side. It doesn't change the mess that you've created by
this. It's not fair.

MR. BARNES: I understand that -~

THE COURT: The playing field is no longer
level. It's way skewed.

MR. BARNES: But it can be leveled by giving
them the opportunity to rediscover these issues. There
are things that can be done,

THE COURT: Do you know how expensive that's
going to be for them?

MR. BARNES: I can imagine it would be, Your
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Honor .

THE COURT: 1Is your client willing to pay for
all that extra discovery and that extra expense?
Because it's likely his verdiet may not be as high as
what those expenses might be. You need to discuss this
with him. Because it might be worth it for you not to
be fighting for this. Because if this has to be
reopened, every dime is going to be his responsibility.
That's my other optiocn. And looking at this case,
there's a lot more exposures than I was aware of as of
last week. Okay? That being the case, there's a lot
less money that you can expect to get out of Foster
Wheeler, if any at all, because there'é going to be a
lot more names on that verdict sheet than there would
have been as of last Thursday.

MR. BARNES: Your Honor, I know you've read the
letter, but the situation ~- it wasn't the affidavit.

THE COURT: I don't think you're trying to lie,
you personally, Mr. Barnes. I don't have any problems
with that. I think you are very honest.

MR. BARNES: Thank you.

THE COURT: Because if you were really trying

to lie, you wouldn't have sent this e-mail to the other
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side. Let me put that very much so on the record. T am
not blaming you. I do think you had an obligatien to
make your client fully and totally aware of the
ranifications of not disclosing other claims made with
these bankruptey trusts and also that he received money
from them and didn't repert it to you.

MR. BARNES: Your Honor, I think, I'm guessing
it was his assumption --

THE COURT: That's pretty serious.

MR. BARNES: If I had to guess, I would think
it was his assumption that the attorneys would have
communicated better amengst each other. And that makes
it our fault, the attorneys's fault, not my client's
fault. And to the extent that -- you know, I just
implore you because this is my client's one day in
court. And to punish him --

THE COURT: Well, he's not going to have today
because there is no way that we can go forward with the
type of thing -- and I'm just not really inclined -- I'm
very inclined to dismiss because I'm not sure that the
prejudice that is being created by this can ever really
be undone. I can't go to verdict now and fix it because

it's not the way our verdict sheets -- Florida law
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requires that there be an attribution of percent of
fault. There's nothing I can do after the number comes
in.

MR. BARNES: Yes, Your Honor. And by his day
in court, I wasn't suggesting today. I understand your
position en that. I think it's completely reasonable.

THE COURT: Look at all the expense.

How long have you been here in Delaware, singce
Thursday or Wednesday?

MR. MARKS: I had a roem over the weekend. I
went home for my daughter's birthday.

But that's not the prejudice, Your Henor., The
prejudice is that -- and believe me, we don't make this
request lightly. The problem is that there are 23
defendants in the caption, and there are now 20
additional entities that plaintiffs admit exposure to,
including products that haven't even come up in the
course of discovery, things like gaskets, automotives --

THE COURT: I saw that.

MR. MARKS: I mean, it's a whole different
case.

THE COURT: You've got te start over with brand

new case, brand new discovery that's going to be -- the
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expenses that you have already incurred, it's just going
to be duplicated again.

MR. MARKS: The other problem, Your Honor, is
one of credibility. And it is an issue of credibility.
Because if you take the testimony of Mr. Montgomery. as
I read his testimony with respect -- this is Art
Montgomery, the father. Johns Manville came up in the
deposition. It was hig view that this was all
fiberglass, you know, manmade mineral fiber,
nonashestos. Well, one of the checks that they received
payment for is from Johns Manville. 1It's entirely
inconsistent. HNot only do I want that evidence in of
exposure, but I want the context in. And it's
impossible at this pe¢int without the claim forms,
without the witnesses to bring them in, without the
authentication issues, I can't do that. It's with
respect to all of these. And we got Barry Castleman
apparently tomorrow. I have to prepare 20 new
cross-examinations -~

THE COURT: D¢ you know what this is going to
cost your client? Probably any recovery that he might
get if I were to reopen it. BAnd I'm not even sure that

I'm going to do it, if 1 were to allow it to go forward.

B
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I am very, very concerned about the magnitude
of this -- I feel very sorry for you, but it's your
client that -- you know, therxe's a lot of stuff -- we
could probably go through more deeply into this and find
that this wasn't totally innocent on his part.

MR. MARKS: May I speak to that, Your Honor?

THE COURT: Yes.

MR, MARKS: We got to depose Mr., Brian

Montgomery yesterday. Brian Montgomery has been

involved with this case from the onset., He was the one
who helped his parents fund a lawsuit -- he testified to
this yesterday -- find a lawyer and filed a lawsuit.

They found Brent Coon & Associates in Texas.
Brent Coon & Associates are the ones that sent him the
check and the ones that referred the case to the Levin
firm. So he has been involved in this since the start.
He disclaimed any knowledge of any type of retention
agreement. I find it hard to believe that there's a law
firm in Texas submitting trust claims and settling cases
without his consent. I suspect it's consent up front
because I've seen that before. There's got to be
consent somewhere. And yesterday -~

THE COURT: Usually that's what they do.
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MR. MARKS: Right. They said, look, you just
sattle everything, you can on behalf of me. But he got
the check in March, April, February --

THE CQURT: Months ago.

MR. MARKS: Months ago. And this issue didn't
come up. And this is not unique. I don't know the
circumstances between the law firms. But this is not
unique, from what I have gseen, and it causes tremendous
prejudice.

The one thing that can't be rectified, Your
Honor, is the fact that they have taken inconsistent
positions. And I want to cross-examine -- the
cross-examination of Dr. Legier, for instance, would
have been entirely different. Because what he based his
opinion on was a representation from counsel by way of
hypothetical and a summary statement. He wasn't told
about Johns Manville and Celotex and Owens-Corning and
17 others.

THE COURT: That's a lot.

MR. MARKS: And I would have gone in there with
a vengeance on that. And that would have been not only
with respect to the Fabre issue, it would have alsoc been

with respect to impeachment because we have inconsistent
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sources.

THE COURT: There’'s no way you could possibly
try this case with what the situation you're in right
now taday. I'm inclined to dismiss it. I really am
inclined to dismiss it.

MR. BARNES: Your Honor, I agree completely
that we cannot try the case today. I understand your
position on that.

THE COURT: They've spent money to prepare this
case to start today, to do the discovery. I don't know
how many thousands of dollars have already been
expended. 1It's going tec have to be done all over again,.
Do you really think this is worth it for you to ask for

another trial date? I don't. I don't. Not with the

extra defendants that are involved in this case.

MR. BARNES: I have to talk to my client about
that.

THE COURT: I think he's done this to himself,

MR. BARNES: Your Honor, again, this is my
client's only one chance to bring a lawsuit.

THE COURT: He had a chance to be honest. And
I think he needed to disclose to you the stuff that he

didn't tell you about. There's something not right
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about saying Foster Wheeler is mean, this is the

exposed ~- there were some letters in here. And we

believe that Foster Wheeler was the predominant -- has

the predominant respensibility for the most exposure.

And then all of a sudden there's names that were never

even named as defendants,

just not ~- this is so dishonest. 1It's wrong.

MR. BARNES: Your Honer, when these things -~
it's my understanding that when these bankruptcy trusts
were applied to, that there was no affidavit signed.

There was nothing signed by Mr. Montgomery, Mrs.

Montgomery.

THE COURT: He got checks. He cashed the
checks, didn't he? He signed off on them.

MR. BARNES: He deposited them into an estate

account.

THE COURT: Did he tell you about that?

MR. BARNES: ©No, he did not.

THE COURT: That's the problem. That's a
serious problem. How much were they? You don't want to

tell me, I'm sure.

MR. BARNES: If I have to, I absolutely will.

If you're instructing me,

never even disclosed, This is

I will. I can tell you that
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they were very small. They were very minor checks.

THE COURT: It doesn't matter. It doesn't
matter.

MR. BARNES: Your Honor, I don't even know that
he ever signed & piece of paper for these. These were
literally filed with no proof of anything other than
maybe his Social Security records and no representation
by him,

THE CQURT: Here's what I'm going to do. I'm
going to dismiss this case. In my opinion, I think
that's the only way to do it. And I'm going to write an
opinion that’'s going to outline and set forth why so
this deesn't happen again with any other of these cases.
This is just not the way we litigate in this state.

MR. BARNES: Your Honox, I implore you; I
implere you. This is my c¢lient's one opportunity to
bring a case.

THE COURT: He blew it.

MR. BARNES: He didn't blow it, Your Honor, It
was 2 miscommunication,.

THE COURT: That's a serious miscommunication
if he went to deposition and he repeatedly did not

discuss the exposures from these other defendants
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purposely even though knowingly he was getting money
from the trust or he had asked for money from these
trusts.

MR. BARNES: He was deposed for the first time
yesterday. He had never been deposed at any point in
time. There hadn't been any necessary contact between
him and I. I don't khow exactly when --

THE COURT: He's your client,

MR. BARNES: I understand that, Your Honor.
There were certain parts of the case that were going on
where his involvement --

THE COURT: Everything that you are doing,
every representation that you make in every pleading
that you make is on his behalf, including your
representation last Thursday that there were no filings,
no bankruptcy filings, trust filings.

MR. BARNES: Yes, Your Honor, which was
completely, again --

THE COURT: Do you know what? That's pretty
serious.

MR. BARNES: That's why --

THE COURT: When you got the motion, did you

think it might have been important to call him and say,
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listen, I've got to make sure I represent accurately to
the Court what's going on here; and I want to make sure
that you're not going to blind side me and embarrass ma?

That's just really unfortunate. Maybe this is
a lesson that you have to learn. But I don't knew how
else I can undo -- because I think the prejudice here is
serious. It's not minimal. It's not something that,
okay, we'll just give you another trial date; go back
and redo your discovery. That's an expensive thing te
put them to.

MR. BARNES: Yes, Your Honor, and I understand
that. But it is ultimately curable. And under the
Delaware cases --

THE COURT: I'm not sure it is.

MR. BARNES: If there is prejudice, that is
curable, It's possible that it is curable. I think my
client -- I would love if my client would be given the
opportunity to cure it. Because they can redepose
Mr. Montgomery about this, figure out what he knows. If
they want to redepose our expert witness, fine.

They don't have an expert witness. If they
want to bring in an expert witness to talk about this

type of thing -- their previous expert witness was
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struck. You know, to the extent that they get the
opportunity to cure it by bringing in an expert witness
to even the playing field much more so than it has been
to date, I think that that would be an appropriate
remedy. And it would give them the opportunity to then
play on an equal playing field. Right now they can't
bring any expert in under your previous ruling., This
would give them the opportunity to come in, they could
hire whatever expert they want, and he can talk about
the extent of this exposure in detail.

THE COURT: That's up to Mr. Marks.

MR. MARKS: The cost of redoing this -~ and I
didn't mean to trivialize the Court’'s comment about the
hotel room. Hotel rooms are value for money in
Wilmington.

THE COURT: I know. That's just minimal. I
know that. You're flying in from --

MR. MARKS: Seattle. But that's at my client's

cost. But the cost of time and preparation and
preparing for this trial -- and, again, I go back to --
'cause I thought about this issue -~ what could be done

that's less than what we've requested?

They have represented in their answers to




18

13

20

21

27

23

158

interrogatories with the allegations in the complaint,
with the oppositions they filed to summary judgment, to
affidavits filed by Art Montgomery --

THE CQURT: See, I can't go through all that
now and know what -~ in fact, maybe I'll make you brief
it.

MR. MARKS: I would be pleased to brief it.
Because it's entirely inconsgistent.

THE COURT: If there are that many
misrepresentations, then the damage is probably too
savere to undo.

MR. MARKS: The standard interrogatories, as I
read them, Your Honor, ask the plaintiffs to identify
their exposure, and that includes all exposures. And I
understand --

THE COURT: I know they do.

MR. MARKE: 2nd I understand the complaint, the
game that can be played by delaying trust submissions
until after the litigation --

THE COURT: And that's a big issue. &and I
didn't address that, as you all know, because it's very
controversial. But this is different. These were

already made.
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MR. MARKS: This is different. And they were
made a long time ago, and they were made by counsel who
knew each other, who referred the cass to one another.
And whether it was done intentionally or by negligence,
the result is the same. It's severe prejudice. And the
fact is is that in order to have done this case properly
to defend it, we would have pointed out that collusion
that occurred with respect to how this case is
portrayed. Because Foster Wheeler has never been the
target exposure in this case.

He is an electrician c<laiming exposure to
boiler work to take home to his wife when for 40 years
he's working as an electrician around joint compound
that wasn’'t identified in this case, USG. Aall he said
was Georgia Pacific, Georgia Pacific, Georgia Pacific.
His lawyers submitted a claim to the USG trust claiming
exposure to USG joint compound. That should have been
in hig affidavit, in his opposition to --

THE COURT; And it wasn't in his responses to
interrogatories?

MR. MARKS: I cannot find USG anywhere. I
spent a good portion of this weekend, Your Honor, when I

should have been preparing other things, trying to
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figure out how I was going to overcome the situation
where we now have 20 new claims that I am burdened with
to prove up. And I don't have the TIP submission. And
I disagree with the fact that the lack of an affidavit
or declaration by Brian or Art Montgomery --

THE COURT: No. This is litigation. And what
we're trying te get here is the truth.

MR. MARKS: Exactly.

THE COURT: That's always been my abiding goal
when I sit in a trial. I want £here to be fairness by
getting to the truth. And once I see this much
dishonesty and disreputableness, it's really difficult
for me to imagine how you could ever undo it. That's
the problem. I agree with you on this. Because there's
s$0 much more that you would had been able to
cross-examine him on.

And I don't think it's fair to ask them to
start over. How would you feel?

MR. BARNES: Your Honor, I would be upset. I
admit that I would be.

THE COURT: How fair is it for me to give you
another chance? Your guy screwed up. He didn't tell

you the truth. You misrepresented all through these
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pleadings all along stuff that was critically important
to their defense of the case.

MR. BARNES: First, Your Honor, in all honesty,
I don't know when the general interrogatories were filed
at that time, our standing order interrogatories. What
had been filed now --

THE COURT: But you're responsible for whatever
you took from that other firm. Once you took over,
you're the responsible attorney.

MR. BARNES: I understand that, Your Honor.

And I understand your position that it was -~ it's not
fair and how would they feel. I guess my positicn on
this is that, even though it is unfair, even though
there is some prejudice, Delaware case law says that if

there is a way to cure it --

THE CCURT: I don't think there is, though.

MR. BARNES: Your Honor, this is a big mistake
by my firm. This is a big miatake by the other firm. I
recognize that. But we have --

THE CCURT: I'm not sure your client isn't in
some respects also part of this little game that's going
on here, and that makes it even worse.

MR. BARNES: Your Honoxr, there is -- there
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haven't been, you know, repeated attempts. We haven't
been ignoring your orders. It's not like you've been
saying do this, deo this, and we're bucking you or the
court at any opportunity --

THE COURT: Begging me isn't going to make any
difference. It's very unseemly. Please don't beg me.

This is really a problem because it gets to the
very crux of this case. The core of this case has been
fraudulent. There's a problem there, a serious problem
there. It's just like they thought they were dealing
with oranges, and they're dealing with not even apples:
they're dealing with grapes and bananas. This is a
serious, serious problem. It goas to the cocre of what
this litigation is all about.

1 mean, this whole litigation is based on who
was responsible. Nobody can say which fibers ‘did what.
But the most important thing is that a plaintiff
disclose what they think caused their disease. And if
they don't disclose honestly when they're asking money
for another company and they don't even let the
defendant know about that, that's so dishonest. It is
Jjust so dishonest. Because they assumed that there was

no other, for example, joint compound other than Georgia
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Pacific., ©Now they know he's claiming that there was
another joint compound manufacturer to which he was
exposed, for which she was exposed.

MR. BARNES: Your Honor, Mr. Montgomery
himself, if he were to be asked, and I think he was
asked at his deposition, what brands of joint compound
do you remember, Georgia Pacific was the only one he
remembered.

THE COURT: Well, obviously, he remembered
something enough to be able to go and file a bankruptcy

claim.

26

MR. BARNES: That's not my understanding of how

the bankruptcy claims that were filed work. It's my
understanding --

THE COURT: Then that's tco bad. Because do
you know what? Then he's got a precblem with his
attorneys if that's what they did. But that's too bad.

MR. BARNES: Your Honor, it's my understanding
that some of these bankruptcy trusts, and I'm speaking
with just a general understanding, that what they da is
they essentially concede that certain trades were
exposed. So if you prove that -- all you have to do is

show that the person ~-
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THE COURT: There's an overriding
responsibility in this litigation in Delaware to
disclose early on and to continually update any claims
with any bankruptecy trusts. It wasn't done here. And
if it was one claim and it didn't make a big difference
to their defense, I'd be sitting here saying, fine,
we'll fix it., This is a huge thing. This goes to the
heart and soul of their defense.

MR. BARNES: Your Honor, we have not been able
to put any kind of response in writing to their motion.
I would enjoy the cpportunity =--

THE COURT: I'm going to get them to file a
brief on this so they can point out -- because they
didn't really have time to point out the stuff that he's
now trying to let me know. You can file a response.
I1'll write an opinion. I'll decide what I'm going to
do. But at this point, I'm not inclined, I am not
inclined to let this case go forward.

MR. BARNES: I understand. Thank you.

THE COURT: I bet yeu that Mr. Marks is going
to point cut in a brief to me a lot more than what I
know from just this four-page letter. Because I wasn't

privy to all the discovery that went on in this case.
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And I have a feeling that you're going to probably maybe
not want to read what he's going to be writing. And
I'll let you respond to it. But if there's testimony
from your clients or from Mr. Brian Montgomery or from
Mr. Arthur Montgomery that is inconsistent with what
they were actually doing, cashing checks from these
people, from these other entities, I think it's not
going to look good for them.

MR. MARKS: Your Honeor, may I ask the Court to
inquire ;f opposing counsel what their prior
relationship is with the Brent Coon firm?

THE COURT: Yes, I would like to know that
actually.

MR. BARNES: They refer us -- they in the past,
no longer, but in the past they have referred us some
cases in the Florida area.

MR. MARKS: May the Court ask, please, of
opposing counsel whether they have been employed by,
anyone at their firm has been employed by Brent Coon &
Associates?

MR. BARNES: To my knowledge, no one at my firm
has ever been employed by anyone at Brent Coon &

Associates.
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MR. MARKS: Thank you, Your Honor.

THE COURT: Well, I don't know the scenario and
how this all -- I don't know the timeline of everything.
That will be your --

MR. MARKS: It will be in our brief and will be
based upen the testimony of Brian Montgomery from
yesterday, who made it quite clear, who is a sheriff's
deputy for 25 years and testifies routinely with
prosecutors. And I think he understands the importance
of chain of custody and candor to the tribunal and just
being honest. 1It's amazing.

THE COURT: It probably wouldn't have had -- it
may not even had that much more of an effect, but when
you lie, when you don't disclose, and when you're not
upfront about all this stuff, it creates -- it's so
unfair. It makes it equally difficult for the other
side and for the Court to be fair. And it occurs a lot
in this litigation. &and I'm kind of getting sick of it,
frankly. I'm just not used to that. The lawyers do not
do this in Delaware. They are very straightforward.

MR. BARNES: Your Honor, and I am, too.

THE COURT: I believe that, Mr. Barnes. I do.

I'm not suggesting that you're not.
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MR. BARNES: Thank you.

THE COURT: But you need to appreciate that
this kind of stuff is not acceptable in this state and
that you have an cobligation, you have an obligation to
make sure your clients know that.

MR. BARNES: Absolutely, Your Honor. I
understand that completely.

THE COURT: At this point, if it's not your
fault, whose is it?

MR. BARNES: It absolutely then has to be my
fault. Apd I am --

THE COURT: If you want to fall on the sword
for your client, fine. That's your responsibility. But
I have a feeling that there's probably a lot of blame to
go around here. And it's not the way we're going to be
litigating in this case. And at this point, I'll get
Mr. Marks's brief.

And you could point out to me in the brief all
the things that I am not aware of. See, the thing is, I
don't even know; I'm just reading the four pages that T
got. That was encugh to make me very upset.

MR. MARKS: Thank you, Your Honor.

What kind of briefing schedule would Your Honor
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like?

THE COURT: Whatever is agreeable to you.
We're getting in close to the holidays.

MR. MARKS: We'll have it done soon.

THE COURT: You tell me.

MR. MARKS: What would be customary for a
local ~- two weeks to get this submitted?

THE COURT: I'd say 30 days.

MR. MARKS: Thirty days. Okay.

THE COURT: And you'll have 30 days to respond.
And I will write an opinion. And you'll get your answer
one way or another. And you may want to decide that it
may not be worth it for you, if he starts to point out
to me some of the stuff that he's starting to point out
to me today. I don't think I know the whole --

MR. MARKS: I would like an opportunity to
bring it all to light.

THE COURT: T don't think this is it. I'm just
s@eing the tip of the iceberqg. I think there's probably
some more things, little dishonest things that are going
to come up out of his research that are going to make it
more difficult for me to keep this case open.

MR. BARNES: Your Honor, and I will put all
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this in the briefing. Again, my request of the Court is
and will be that there are alternative remedies and that
if --

THE COURT: We'll see.

MR. BARNES: ~-- and if things have to be
opened, that my client at least be given the chance to
determine whether or not, as you said, it's even worth
it to do it.

THE COURT: You'll find that out after you read
his brief.

Right?

MR. MARKS: Yes, Your Honor.

THE COURT: To the extent that the damage is
much as he is representing to me -- and I'm only seeing
this (indicating). All I know now is that there's been
this much prejudice. If there's a whole lot more, A,
it's going to be more difficult for me tc fashion a
remedy that's going to work; and, B, it's going to be a
whole lot more expensive for your client. If you're
expecting this case to start over, it's going to be at
absolutely zero expense to the defense.

MR. BARNES: I understand that.

THE COURT: Zero expense.
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MR. BARNES: I do understand that fact.

THE CQURT: I mean, soup to nutse, every aspect,
every billable hour, every deposition, every expert,
everything. And that's a shame, but this is not the way
we're supposed to be litigating. A court of law is
wheze people gswear on a Bible and tell +the truth, and a
jury hases their decision on facts and truths, It's
just so unfair to start a case with this type of lack of
candor and to expect me to condone it.

I was shocked when I read this letter, to tell
you the truth. I was really shocked. 1I've never had
this happen. I've had people misrepresent cases te me a
lot, but I've never had anybody blatantly de this. &and
it's pretty unfortunate.

You need to talk to your counsel in Texas, toco.
Because, depending upon what I do -- I don't know. I
just don't know. But Mr. Marks is going to let me know
the whole breadth of this.

MR. MARKS: I will, Your Honor.

THE COURT: And I wen't even give you a limit
on pages. .

MR. MARKS: Thank you, Your Honor.

THE COURT: To the extent that I can't remedy
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it -- and to the extent that I can, you may have to
decide whether it's gaing to be worth it.

MR. BARNES: Yes, Your Honor.

THE COURT: And this will be a lesson. 1I'll
write an opinion that will get out in the asbestos world
and hopefully this won't happen again. Because this is
just not acceptable behavior. I mean, I've never seen
this happen before in this type of litigation, or any
litigation for that matter. Because it's tainted the
entire discovery process and their entire defense, their
preparation, esverything about it.

I mean, I can't even believe you were taking a
deposition yesterday. That was after you found out
about this?

MR. MARKS: Yes, Your Honor.

THE COURT: Even that, the fact that they had
to interrupt their trial preparation --

MR. MARKS: 1In fairness to opposing counsel,
Your Honor, we did accept the deposition as offered for
Sunday out of convenience for the witness. But we did
spend a considerable amount of time trying to figure out
how we were going to address this under the rules of

evidence and then writing a letter last night when we
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should had been working on our opening and finalizing
jury instructions,

THE COURT: It's been expensive to the court.
We've got jurors sitting down there. And my time may
not be valuabkle to you folks, but it is to me. 8o I can
tell you that this is a very unfortunate experience for
me,

And I mean, I'm not making any judgment calls
here about who is responsible for what, but it is a mess
that has been created; and I suspect there's a lot of
blame to go around. For me to allow this case to go
forward given what's occurred is going to have to be --
you're going to have to come up with some really
creative way that you can possibly undo the prejudice
and the expense to the defense. I'm just not quite sure
that it will be possible.

All right. Thirty days. Today is the 7th?

MR. MARKS: The 7th, Your Honor. So December
Tth?

THE COURT: That's fine.

And you'll have until January to reapond.

And then I will write an opinion, and we'll see

where it goes.
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MR. MARKS: Thank you, Your Honor.

THE COURT: I'll go and dismiss the jury.

I hope you enjoyed your brief stay in Delaware.

MR. MARKS: I did. And I appreciate the
Court's courtesies and comments.
THE COQURT: All right.

(Whereupon the proceedings concluded at 10:43
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Response to Questions for the Record from S. Todd Brown,
Professor, SUNY Buffalo Law School, Buffalo, NY

Questions for the Record
From the May 10, 2012 Hearing on
H.R. 4369, the “Furthering Asbestos Claim Transparency Act of 2012"

Questions from Ranking Member Steve Cohen for Professor Brown

1. Upon confirmation in a chapter 11 case where a trust has been established under
Bankruptcy Code section 524(g), does the bankruptcy court resolve disputes with respect
to claims or demands made against the trust?

No. Section 524(g) does not require such disputes to be resolved in the federal district
court that enters the channeling injunction or the bankruptcy court to which the chapter
11 case was referred. Thus, current parties in interest exercise considerable discretion in
designing the procedures that will govern the processing and payment of both current
claims and future demands. These claims and demands are evaluated according to the
applicable trust distribution procedures (TDP’s), so the specific procedures for submitting
claims and appealing adverse claim decisions may vary from one trust to another. The
trust involved in the Garner matter discussed in my testimony, for example, allows
claimants to seek review of any unfavorable initial determinations through alternative
dispute resolution procedures. If the claimant selects non-binding arbitration, she may
subsequently pursue litigation in any appropriate forum. Exact numbers are not available,
but I am aware of only a miniscule number of trust claims that have been litigated in court.

What role does the United States Trustee play with regard to this matter?

Title 11 and Title 28 do not currently require the United States Trustee (UST) to perform
any oversight or other functions with respect to trusts established under the Bankruptcy
Code, and I am unaware of any direct involvement by the office with respect to trust claim
disputes.

2. You allege that “dubious claims continue to slip” through the asbestos claims process.

Are you familiar with the GAO Report from last year that examined the role and
administration of asbestos trusts?

How do you respond to the fact that the GAO did not find any overt evidence of
fraud?

The GAO Report neither found overt fraud nor concluded that the audit procedures that
are in place are sufficient to uncover fraud, corruption or other manipulation. In reporting
what officials from 11 of the 60 trusts shared with the GAO concerning audit procedures,

' This is consistent with the conclusions of the United States Government Accountability Office
in its September 2011 report. See Asbestos Injury Compensation: The Role and Administration
of Asbestos Trusts, United States Government Accountability Office, Sept. 2011, at 13
[hereinafter, GAO Report].
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however, the GAO Report reinforces that trusts largely operate in isolation and must seek
approval from some of the lawyers who will submit claims (i.e., members of the applicable
“trust advisory committee”) before adopting or modifying audit procedures. Perhaps most
significant from an audit integrity standpoint, only 2 of these trusts (18%) reported using
random and targeted sampling. The GAO did not, of course, independently review or
audit any claims, opine on the degree to which dubious claims are or are not filed, or
contrast trust audit procedures with comparable audits designed to discover dubious
claims in other settings.

The sole reference to the prevalence of fraudulent claim filings against asbestos bankruptcy
trusts in the GAO Report states, “Of the trust officials that we interviewed that conducted
audits, none indicated that these audits had identified cases of fraud.” As I noted in my
oral testimony, this representation is more suggestive of weaknesses in audit procedures or
compensation standards rather than proof that dubious claims are not filed. When large
compensation funds are established, history shows that they will attract at least some
specious claims. The history asbestos personal injury litigation likewise demonstrates that
some doctors and lawyers” are willing and able to “manufacture” claims that superficially
satisfy fixed settlement criteria but would not survive scrutiny if investigated. Thus, even if
fraudulent filings are relatively rare, we should expect to see at least a small number of
fraudulent claims uncovered in the audit process.

~

3. Do trusts rubber-stamp demands for payment from asbestos claimants?

The Garner matter demonstrates that trust administrators can and do reject claims that
fail to satisfy the applicable TDP standards. It also demonstrates, however, that (i) some
trusts are more lenient than others in applying comparable criteria and (ii) facially minor
distinctions in TDP criteria can yield substantially different results concerning the same
claim. To that end, 1 do not believe any blanket characterization of trusts as “rubber-
stamping” claims or demands would be fair to those who process claims across trusts.
Garner and the other cases discussed at the hearing and below, however, demonstrate that
there are significant gaps in the claim review and approval process that contribute to the
trust oversubscription.’

? | share Congressman Cohen’s reluctance to characterize asbestos plaintiffs’ lawyers as
“parasites” and reject the notion that most plaintiffs’ lawyers are corrupt or intentionally advance
specious claims. Even a small number of lawyers, however, can amass large claim “inventories”
through mass recruiting practices and flood global settlements with specious claims. Indeed, the
use of fixed and predictable global settlement criteria, such as found in TDP’s, makes it possible
for this group to “manufacture” claims that superficially satisfy these criteria even if the claims
would not withstand modest scrutiny in adversarial litigation. See S. Todd Brown, Specious
Claims and Global Setilement, 42 MEMPHIS L. REV. 559 (forthcoming 2012).

? Id. (outlining the manner in which global settlements attract large volumes of dubious claims
and discussing a recent asbestos bankruptcy in which the aggregate liability of the defendant-
debtor increased 1250-fold over its liability during its first three decades as an asbestos tort
defendant in connection with the establishment of its bankruptcy trust).

o
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4. You state in your prepared testimony that “some lawyers may be gaming the system to
obtain unwarranted recoveries either in state court or from the trusts.”

What evidence do you have to support this statement?

In addition to the cases discussed in my testimony, the recently concluded Montgomery®
case in Delaware Superior Court further demonstrates yet another manner in which the
disconnect between state court proceedings and bankruptcy trusts — and the expectation of
secrecy with respect to the latter — can corrupt the process. In the Montgomery matter, one
attorney for the plaintiff submitted claims to trusts that advanced one set of factual
representations under penalty of perjury and another firm advanced conflicting factual
representations in state court.” The plaintiff’s state court lawyer was not aware® of the
bankruptcy trust submissions or payments received’ from the trusts and, accordingly, did
not produce them iu discovery and expressly represented that no trust claims had been
submitted as late as the week before trial was scheduled to begin.® When the plaintiff’s
state court lawyer learned of the trust filings on the eve of trial, he informed defense
counsel, who subsequently advised the court. The trial judge was understandably outraged
by the deception:

This is really seriously egregiously bad behavior. This is misrepresenting.
This is trying to defraud. I don’t like that in this litigation. And it happens a
lot. And I'm trying to put an end to it. This is an example of the games that
are being played.’

The trial court subsequently authorized additional discovery into the events that led to the
failure to disclose the trust submissions and gave the plaintiff the choice of waiving
privilege with respect to these questions, on the one hand, or dismissal of the case on the
other." The case was subsequently dismissed by agreement of the parties."’

‘fMontgomery v. Am. Steel & Wire Corp., 09C-11-217 (Del. Sup. Ct.).

> In addition to naming twenty bankruptcy trusts as potentially culpable for the plaintiff’s
injuries, the trust submissions alleged direct exposure to some of their products during her
employment, while the state proceedings alleged that her injuries were solely the result of “take-
home™ exposure (that is, asbestos from her husband’s work sites that he “took home” on his
clothes, etc.).

% According to the hearing transcript, the state court attorney did not recall asking about any
bankruptcy submissions prior to responding to discovery. Pretrial Hearing Transcript, /i re
Asbestos Litig. (Montgomery v. Am. Steel & Wire Corp ), 09C-11-217, at 3 (Del. Sup. Ct. Nov. 7,
2011).

7 These payments were received and deposited by the plaintiff several months before trial was
scheduled to begin. 7d., at 14 & 16.

“1d, at 6.

’Id., at 7-8.

' Motions Hearing Transcript, 11 re Asbestos Litig., 09C-11-217, at 48-50 (Del. Sup. Ct. Jan. 30,
2012).

' Because of the dismissal, the public record does not provide additional insight into the reason
for the absence of communication between the plaintiffs’ lawyers or the plaintiff (who deposited
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Delayed filings, intentional non-disclosure of known filings, and the compartmentalization
of roles found in the Montgomery matter are all ways in which plaintiffs may circumvent
state law and procedures that attempt to incorporate trust submissions and settlements into
state tort compensation systems. The failure to disclose at issue in the Monigomery matter
would not have been a violation of the plaintiff’s pretrial discovery obligations had the firm
submitting the trust claims deferred these submissions until after the state court trial.
Likewise, this failure would not have come to light but for the actions of the plaintiffs
lawyer in the state court proceeding once he became aware of the trust filings.12 These
practices present varying levels of risk of sanction (from none, where trust filings are
delayed, to high, where the lawyer is shown to have intentionally misled the court
concerning existing trust submissions), but concrete examples of each approach and “the
lack of communication between the trusts and state tort systems fuels concerns that some
lawyers may be gaming the system to obtain unwarranted recoveries either in state court
or from the trusts.”" Indeed, the 2011 RAND Report outlined both the manner in which
such strategic trust claim submission can result in “double-dipping” that exceeds the
compensation obtainable in the absence of bankruptcy' and disagreement among some
plaintiffs’ lawyers concerning the strategic and ethical dimensions of doing so.'?

the checks received from the trusts) and the state court lawyer. Thus, it is not possible to
establish whether this case reflects an orchestrated scheme by the plaintiff or one or more of the
attorneys involved or merely a reckless absence of communication.

12 According to a recently filed complaint in connection with the Garlock bankruptcy, this stands
in stark contrast to a similar dispute concerning conflicting representations. See Complaint, In re
Garlock Sealing Techs., LLC (Garlock Sealing Technologies v. Chandler), 10-BK-31607

(Bankr. W.D.N.C. June 4, 2012)(alleging fraud in a pre-bankruptcy asbestos case, in which
plaintiffs attorneys were allegedly aware of conflicting representations in the state court
proceeding and ballots submitted in connection with asbestos bankruptcy cases and failed to
disclose the latter as required in the state proceeding).

1 Written Statement of Professor S. Todd Brown, May 10, 2012, at 4 [hereinafter, Written
Statement]. A representative sample of articles and other sources expressing these concerns
include: Mark A. Behrens & Cary Silverman, Report Sheds Light On Parallel World Of
Asbestos Bankruptcy Trusts, Legal Op. Ltr., Aug. 20, 2010; David C. Landin, Victor E. Schwartz
& Phil Goldberg, Lessons Learned from the Front Lines: A Trial Court Checklist for Promoting
Order and Sound Public Policy in Asbesios Litigation, 16 JL. & PoL'y 589, 629-30 (2008)
(noting “inconsistencies between allegations made in open court and those submitted to
settlement trusts or other funds set up by bankrupt companies to pay asbestos-related claims™ and
the need for transparency to create “proper pressure on plaintiffs' lawyers to file more consistent
and accurate bankruptcy trust claims”); Patrick M. Hanlon & Anne M. Smetak, Asbestos Reform
in the Siates, Nov./Dec. 2006 (discussing absence of transparency in asbestos trust filings and
suggesting that improving transparency “would address the fraud that too often occurs in
attributing exposure to different defendants”); Daniel Fisher, Double-Dippers, FORRBES, Sept. 4,
2006, available at: hitp.//www forbes.com/forbes/2006/0904/136. html.

' Lloyd Dixon & Geoffrey McGovern, RAND lInst. for Civil Justice, ASBESTOS BANKRUPTCY
TRUSTS AND TORT COMPENSATION, at 17 n. 8 & 59 (2011) [hereinafter, 2011 RAND Report].
See also Reed v. Allied Signal, 2010 Phila. Ct. Com. Pl. LEXIS 410 (Pa. C.P. 2010)(“It is not
uncommon for a person who can show exposure to asbestos to make application to several, or
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As I noted in my written statement, however, “The extent to which these complaints may
reflect pervasive problems . . . remains uncertain in large part because trust operations are
largely shielded from public scrutiny.”’® In the absence of transparency, nobody with an
interest in this debate — litigants, legal representatives, trust officials or judges — has access
to sufficient information across trusts to reach the extreme conclusions that are commonly
advanced — that fraud is nonexistent, on the one hand, or rampant, on the other — as an
empirical matter.

What we do know for certain is that trust assets continue to be depleted at a rate that
exceeds projections, even as these projections are revised year after year, at the expense of
future victims. Understanding the sources of this problem — the extent to which it is
attributable to overt fraud, weaknesses in exposure or medical criteria, generous
interpretations of TDP standards, or a combination of these and other factors — necessarily
comes prior to solving it, but this understanding is limited by the current cloud of secrecy
concerning trust submissions. With respect to the relative ease with which state efforts to
incorporate trust submissions and payments into their tort systems may be circumvented
by delay or otherwise, transparency should likewise increase the prospects of discovery
and, accordingly, reduce any such manipulation.

5. The FACT Act requires the United States Trustee to receive the quarterly report.
What do you expect the United States Trustee to do with such information?

My understanding is that such reports will enable the UST to ensure that bankruptcy
trusts are complying with the reporting requirement generally and maintain a centralized
record of trust submissions consistent with the other data that is collected by the UST.
6. You are obviously a big proponent of transparency and disclosure.

Would you therefore support legislation, such as the Sunshine in Litigation Act, that

would prohibit a court from issuing protective orders and sealing records pertaining to

settlements of civil actions where the pleadings state facts that are relevant to the
protection of public health or safety?

even more bankruptcy trusts, and to simultaneously sue other, non-bankrupt, manufacturers,
often more than one, in civil court proceedings. Thus, one individual or estate has two avenues of
recovery; the 524(g) bankruptcy trusts administrative procedure, as well as civil lawsuits. This
has led to the potential of double recovery, as there has only been haphazard reporting, if at all
by plaintiffs of funds received from bankruptcy trusts, despite recoveries also received at trial.”).

" 1d., at 19-20.

' This is consistent with the 2011 RAND Report’s discussion of this issue. 2011 RAND Report,
at 17 n. 8 (“Although there are examples of inconsistency between plaintiff affidavits and
testimony and trust claim submissions, systemic analyses have not been conducted on its
prevalence.”).

w
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I am a proponent of measures that strike an appropriate balance between the public and
private interest in improving transparency, on the one hand, and limiting the costs and
unnecessary disclosure of properly confidential information on the other. This balance
tends to shift in favoer of transparency in bankruptcy and limited fund settings, including
other forms of aggregate litigation and settlement with similar opportunities for those in
control of the litigation to advance their own interests at the expense of other current and
future claimants. I have not, however, considered the broad range of matters in which the
Sunshine in Litigation Act might apply or the sort of information that might be disclosed
outside of my core areas of research, and I do not believe that I have anything to add to
that discussion that others have not already mentioned over the last two decades.

Questions from Mr. Watt for Professor Brown

1. If most asbestos settlements resolved in state court are kept confidential, should a different
standard be applied to settlements with asbestos trusts?

Yes. In creating a dual compensation system that is not exclusive (that is, it allows
claimants to obtain compensation from both trusts and defendants in tort litigation),
Section 524(g) necessarily introduces issues that would not otherwise exist in the tort
system alone. Inconsistent and conflicting factual representations in pleadings or sworn
testimony in tort litigation are likely to be discovered and relevant to the litigation and
settlement of a plaintiff’s claims against the universe of defendants in tort alone. Similar
inconsistencies in trust filings filed under penalty of perjury and tort litigation can remain
concealed under the dual compensation approach, where representations to a trust are
unknown due to delayed submissions or the failure to disclose filings that have been made.

Likewise, in light of the fact that the trusts are established to advance the policy objectives
of Section 524(g), the mandatory disclosure of limited information concerning the
resolution of individual claims is necessary to determine whether and to what extent these
objectives are, in fact, satisfied. As a matter of quantitative individual claim settlement
analysis, this disclosure is relevant only with respect to the small number of claims that
receive individual review'’ because other claims will be paid according to the default
scheduled values established in the trusts, as modified by the applicable payment
percentages. In the aggregate, however, this information should improve our
understanding of how trusts operate, the impact of variations in TDP provisions on the
distribution of limited funds across claims of varying quality and type, and, more
generally, why bankruptcy trust claim projections consistently underestimate future
demands to the detriment of future victims.

1 do not, however, believe that discussions and negotiations that occur between the
submission of the claim form (which is ordinarily compared to the filing of a complaint in
litigation or proof of claim in bankruptcy, both of which are public filings) and settlement
(the terms of which are also public information in bankruptcy for the reasons outlined in

7 The GAO Report notes that only 2-3% of claims are submitted for individual review. GAO
Report, at 20.
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my testimony) should be disclosed. Such negotiations are not disclosed by default in
bankruptey — though they may be subject to discovery and public disclosure where there is
evidence of abuse or fraud in the settlement — and I do not find the arguments in favor of a
more expansive mandatory disclosure provision with respect to this information
compelling.

In sum, to the limited extent disclosure obligations may be different for bankruptcy trusts
under the FACT Act than for defendants in the tort system, these differences are due to
differences between the tort and bankruptcy/limited fund contexts and consistent with
comparable obligations imposed in bankruptcy generally. Disclosure with respect to claim
form submissions is consistent with both bankruptcy and tort law. To the extent that
disclosure of quantitative settlement information varies from the tort system, it is
nonetheless consistent with bankruptcy law and practice and would provide additional
individual settlement amount information with respect to only the 2-3% of claims that are
submitted for individual review under the applicable TDP’s.

2. If greater disclosure is required of victims’ settlements with asbestos trusts, should greater
disclosure also be required of asbestos settlements resolved in state court?

In the limited circumstances in which such settlements would have comparable effects on
absent parties, I would not oppose similar transparency requirements outside of the
bankruptcy context.

3. How do you reconcile charges of rampant fraud on asbestos trusts and solvent defendants
with studies by the U.S. Government Accountability Office and the Rand Corporation and
audits by the asbestos trusts themselves that have failed to find such rampant fraud?

Aside from the reasons identified in response to Congressman Cohen’s question 2, the
policy discussion tends to be confused by the distinction between the common use of the
term “fraud” and its specific legal meaning. When trust standards are exceedingly low,
ambiguous, do not exclude claims premised upon factual representations that conflict with
representations made under penalty of perjury elsewhere, or otherwise allow claims that
we might characterize as fraudulent under the common use of the term, such claims may
not be deemed legally “fraudulent” as against the trust because the trust accepts and pays
them.

A brief review of the case examples mentioned previously may help illustrate the point.
Although four trusts paid the Garner claim, the claimant in that case submitted evidence
that was grossly inadequate to qualify for compensation in tort (and arguably under the
applicable TDP’s), but it does not appear that she lied or advanced fabricated evidence.
Likewise, although the factual representations in the Montgomery case conflicted with
representations advanced in state court, it is not clear that the representations to the trusts
were, in fact, untrue (as opposed to intentionally concealed from the state court
proceedings, in which they were relevant). Even the representation that the claimant in the
Kananian matter was a shipyard worker hung from a thread of truth (he was there for one
day to pick up his ship), which would strike many as too cute by half but may be sufficient
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for others to dismiss this misstatement as a zealous embellishment of the record rather than
overtly fraudulent, particularly given the fact that the trust accepted and paid the claim.

4. Typically a victim can recover from anyone who harms them, even if there were multiple
actors. Should the asbestos industry be subject to a different standard?

Asbestos personal injury plaintiffs should remain entitled to pursue defendants in tort, and
obtain aggregate recoveries up to the amount of the damages they are entitled to receive, in
accordance with applicable state law and procedure. Any modifications to specific state
rules or procedures to account for trust submissions and payments, if any, would
presumably be — and, to date, have been — premised upon the need to preserve the
underlying objectives of state law given the presence of bankruptcy trusts rather than the
defendants’ involvement in the asbestos industry.

5. Are asbestos trusts already required to disclose claim information? Do current state
discovery rules allow defendants to obtain this information if a judge determines it is
relevant?

My own sense of this emerging area of law is that courts tend to allow discovery of trust
submissions and payments that have been made, notwithstanding various arguments that
such discovery violates the Supremacy Clause.”® Even among courts that allow this
discovery as a matter of course, however, very few require plaintiffs to make submissions
before trial or disclose the trusts they intend to pursue in the future, and these provisions
are likewise under attack'” and difficult to enforce.

18 For example, in a recent proceeding, one of the leading asbestos personal inj ury firms in New
York argued not only that bankruptcy trusts are immune from discovery because they are
“federally-supervised” but also that individual claimants are similarly immune to disclosure of
the forms they submitted to the trusts under the Supremacy Clause. See Affirmation Objecting to
(1) The Special Master’s Recommendation Requiring Production of Bankruptcy Trust-Related
Filings, and (2) ACMO Paragraph XV(E)2)(1), {n re New York City Asbestos Litig., No.
40000/88, at 6-7 (Dec. 21, 2011 )(arguing that the confidentiality “assurances and representations
afforded by the federally-supervised bankruptcy trust scheme” are entitled to protection under
the Supremacy Clause), available online at: http://www.nvcal net/PDFs/POC-
Appeal(Heitler)Dec21-2011.pdf.

19 See, id., at 11 (arguing that a state requirement that claim submissions to bankruptcy trusts
occur within a specific timeframe vis-a-vis the tort litigation “is unconstitutional and impinges
upon the Federal administration of, and sole authority over, the bankruptcy-related trusts.”).
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Response to Questions for the Record from Charles S. Siegel,
Partner, Waters & Kraus LLP, Dallas, TX

Questions from Ranking Member Steve Cohen for Mr. Siegel

1. Mr. Scarcella says that FACT’s requirement for quarterly reporting and
responding to third party disclosure requests “will not result in overly
burdensome efforts or costs to the trusts.”

What is your response?

The FACT Act will significantly increase the burdens and costs to the trust. I
understand that the Manager’s Amendment added a provision to the FACT Act that
would require the requesting party to pay for the costs of the requests. This will do little,
however, to alleviate the financial and administrative burdens on the trusts.

The legislation will impose substantial administrative burdens, which, contrary to
Mr. Scarcella’s claims, the trusts are not equipped to handle. These administrative
burdens divert staff from processing claims while they respond to limitless demands for
information and prepare required reports. Even with additional staff, the burden of
responding to asbestos defendants’ deliberate and unnecessary reporting demands will
overwhelm the ability of the trusts to timely pay claims. Even with some of the costs
reimbursed, the trusts will still bear significant overhead and other administrative costs to
meet the requirements of the FACT Act, reducing the already meager sums available to
pay claims. In view of the limited monies available in trusts to pay claims, it is highly
wasteful to spend them on providing information already available through the state court
discovery system.

1 think it is also important to highlight that many of the trusts have expressed
strong opposition to this legislation, in part because of the burdensome administrative
costs that will reduce recoveries for future trust claimants." The letter to the Committee
states that the reporting requirements of the bill are “extensive and will require the trusts
to establish reporting systems and then administer quarterly reports to bankruptcy courts.
Likewise, the bill will require the bankruptcy courts to develop means to receive, store,
and maintain data on thousands of asbestos claimant, presumably in electronic form.”
The trust representative also stated that “[s]ection (8)(A) would burden both the trusts
and the bankruptcy courts with creating central repositories for data on all asbestos
victims who file claims with the asbestos trusts.”

! Letter from Keating Mucthing & Klckamp PLL (on behall of AC&S Asbestos Scttlement Trust, Keene
Creditors Trusl, Plibriceo 524(g) Asbeslos Trusl, Raytech Corporation Asbestlos Personal Tnjury Sel(lement
Trust, and the United States Mineral Products Company Personal Injury Settlement Trust) to the Honorable
Lamar Smith, May 9, 2012.

2Id.
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2. The FACT Act would require the trusts to respond to any request from a
party to any action if the subject of such action concerns liability for asbestos
exposure.

What would prevent a trust from receiving hundreds or even
thousands of these requests during any given year?

Nothing. The FACT Act s an invitation for asbestos defendants to flood the
trusts with requests for information, for no other reasons than to delay the ability of the
trusts to pay out claims and to avoid accountability for their wrongdoing. State court
discovery rules already allow asbestos defendants to get this information whenever it is
relevant. H.R. 4369, on the other hand, allows anyone to request information from the
trusts for any reason at any time. The requesting party does not even have to be a party
in the case. The reason for this is clear: asbestos defendants want to be able to bury the
trusts in paperwork so that they cannot pay out any claims to victims of asbestos
exposure. Asbestos defendants also want to obtain this information so they can use it to
deny asbestos victims recovery from solvent defendants.

It is important to mention that asbestos defendants, in coordination with ALEC
and the Chamber of Commerce, are engaged in efforts at the state level to pass state laws
requiring asbestos claimants to resolve trust claims prior to moving forward with state
law tort claims. Thus, H.R. 4369, when combined with these state proposals, would
deprive asbestos victims of their rights to seek compensation for their injuries from both
asbestos defendants in the state tort system and from the trusts.

3. Ms. Schell complains that the trusts typically treat claimants” submissions as
confidential.

Please explain why such matters are treated as confidential.

The important issue is whether asbestos defendants have access to information
about a claimant’s exposure information when that information is relevant to a pending
claim. State discovery rules already provide a method for defendants to obtain this
information, so there is simply no reason to burden the trusts with the significant effort
and expense of producing it again.

Further, the fact that these trusts are created under section 524(g) of the
bankruptcy code is irrelevant. Make no mistake about it: claims paid out by asbestos
trusts are settlements and therefore should be treated in the same manner as any others
settlements negotiated in the court system. Just as a solvent corporation has no obligation
to make settlement information available to the public, an asbestos trust has no obligation
to do so either.

As T discussed during the hearing, asbestos defendants insist on complete
confidentiality when they address and settle claims in the tort system, to ensure that other
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victims do not know how much they are willing to pay for asbestos wrongdoing. In fact,
the solvent asbestos defendants themselves require that the settlements they reach with
asbestos victims remain confidential. Attached as exhibit A is an example of a release
required by Ms. Schell’s firm. Tt has been redacted to prevent disclosure of personal
information that would identify the claimant or the lawsuit. The standard confidentiality
provision demanded by Ms. Schell’s clients appears in the fourth full paragraph, on the
second page. This is a typical provision.

Courts routinely refuse to compel discovery of settlement information.
Settlements by asbestos trusts are no exception.

This bill requires the trusts to disclose the amount requested and paid out to the
victim. This is identical in nature to requiring disclosure of a settlement. However, the
bill keeps intact the rights of asbestos defendants to demand confidentiality for their
settlements. Now these same defendants are trying to force disclosure of a victim’s
settlement information with the trusts, while maintaining their own right to
confidentiality.

4. Your fellow witnesses asserted that ashestos victims “double dip.”
What is your response?

Asbestos defendants commonly argue that asbestos lawsuits and claims against
the trusts constitute “double dipping,” since claimants may potentially recover both from
defendants in the state court system and from bankruptcy trusts. The claim is false and
reflects a basic, fundamental misunderstanding of the way both the bankruptcy system
and state court lawsuits operate. If any court anywhere—any state or federal, trial or
appellate court hearing asbestos cases, or any bankruptcy court—had found any merit in
this contention, it might have credibility, but no court ever has.

The assertion is that large amounts of money are recoverable from bankruptcy
trusts, and that plaintiffs routinely game the system so that they receive a full recovery in
the bankruptcy system, and then a second, “double” recovery in the tort system. Neither
premise is correct: there is no windfall of money available to claimants, and plaintiffs
cannot and do not “game the system” such that solvent tort defendants pay the liability
shares of bankrupt companies.

First, asbestos disease typically results from exposure to multiple asbestos-
containing products over the course of a person’s working lifetime. Second, the law in
every state is settled that any victim can recover from every asbestos defendant who
substantially contributed to their illness or injury; this includes asbestos trusts because the
trusts essentially step into the place of the former defendant. Thus, when an asbestos
victim recovers from each defendant whose product contributed to their disease, that
victim is in no way “double-dipping.” Rather, they are simply recovering a portion of
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their damages from each of the corporations who harmed them. In fact, each trust is
responsible for and pays for only its own share of the damages.

Further, asbestos victims receive only a fraction of the scheduled value provided
for each disease category, so to suggest that victims are somehow being overpaid is
entirely false. A RAND study found that “[m]ost trusts do not have sufficient funds to
pay every claim in full and, thus, set a payment percentage that is used to determine the
actual payment a claimant will be offered.” The median payment percentage is 25%, but
some trusts pay as low as 1.1 percent of the value of a claim.?

The asbestos trusts generally are underfunded because the debtors that established
them were insolvent. The trusts are required to ensure that they have adequate funds to
pay present and future claimants and to treat all such claims in “substantially the same
manner.”™ To meet this statutory requirement, trusts often pay claimants only a fraction
of the scheduled value of their claim. For example, the Manville Trust currently pays
7.5% of its settlement amounts; the Owens-Corning Trust pays 10%; the Armstrong Trust
pays 20%; the USG Trust pays 35%,; and the Dresser Trusts have one of the highest
payment percentages: 52.5%.°

Because the trusts are underfunded, mesothelioma victims whose claims are paid
by bankruptcy trusts are woefully undercompensated for their fatal illnesses. The
scheduled value for mesothelioma claims across trusts range from $7,000 - $1.2 million.®
But, the average payment for mesothelioma claims from all trusts was $126,000 in 2008,
for all malignant claims in 2007 the average payout was $21,700; and in 2008 the average
payment for malignant claims was $34,100.7 Even as medical costs and other expenses
of illness rise, and while the profits of asbestos defendants also rise, these compensation
values are frozen. These figures are substantially below what a mesothelioma victim can
expect to recover if his case is tried.

5. 1In the absence of any empirical evidence of prevalent fraud, why would
Congress change the law in an apparent effort to respond to allegations of
rampant fraud?

Quite simply, charges of fraud on the asbestos trusts are not supported by either
facts or a detailed study, which was conducted at the behest of the Chairman of this
Committee.® The GAO report found no fraud on the trusts, stating: “ . . . each trust’s
focus is to ensure that each claim meets the criteria defined in its Trust Distribution

* Lloyd Dixon, et al, Asbestos Bankruptcy 1rusts: An Overview of Trust Structure and Activity with
Detailed Reports on the Largest Trusts, RAND Institutc for Civil Justice, page xv (2010); availablc at
4 Bankruptcy Code §524(g)(2)(B)(ii)(V).

’ Dixon RAND Report. p. 38 (2010).

¢ Dixon RAND Report. p. 36 (2010).

’ Dixon RAND Rcport, p. 33 (2010).

8 GAO, “dsbestos Injury Compensation: The Role ond Adminisiration of sbestos Trusts,” Seplember
2011.available at hitp://www.gao.gov/assels/590/585380.pd[ (hereinalter “GAQ Reporl”).
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Procedures (“TDP”), meaning the claimant has met the requisite medical and exposure
histories to the satisfaction of the trustees. Of the trust officials that we interviewed that
conducted audits, none indicated that these audits had identified cases of fraud.”

1t should be noted that the trusts already have various ways of identifying
questionable or potentially fraudulent claims. First, they hire experienced claims
processing facilities to review filed claims, and the reviewers and supervisors at the
facilities are well-trained in identifying anomalies in claim submissions. In addition, the
trusts have claim validation procedures that the claims processing facilities follow to
identify potentially invalid claims. When a problem is identified, the trust will ask the
claimant to provide additional evidence to support and verify the claim. If the claimant
does not provide the information that is necessary to alleviate the concemns of the trust,
the trust will not approve and pay the claim.

The trusts also track public information and court filings to determine if questions
have been raised regarding medical reports provided by a particular doctor or claims
made by a particular lawyer or claimant. When a trust becomes aware of an individual
about whom questions have been raised, it will review the facts and determine its policy
with respect to such individual. We are not aware of any trusts that do not have a list of
doctors from whom they will not accept medical reports.

The trusts also conduct targeted audits of law firms when a trust detects any type
of suspicious claim filing practices on the part of a firm. The targeted law firm bears the
cost of the audit, and the auditing trust reviews in detail all aspects of the firm’s filings.
In addition to targeted audits, some of the trusts also conduct random compliance audits
in which they select a random sample of claims for audit. The law firms who filed the
selected claims are required to submit the documentation that the firms relied upon in
submitting the medical and exposure information for the subject claims. If, during the
random audit, the trust finds irregularities, it will expand the scope of the audit and
undertake a targeted audit of the subject law firm. At the conclusion of an audit, the trust
will take the steps it believes appropriate based on the outcome of the audit.

The FACT Act merely helps solvent defendants in state court by adding
significant time and delay to the trust process. By putting burdensome and costly
reporting requirements on the trusts, in addition to those that already exist, trusts will
have to spend time and resources complying with these requirements and responding to
asbestos defendants’ demands for information. This will cause trust recoveries to be
reduced and will add a significant amount of time to the trust process, something that
asbestos victims who are dying of cancer can hardly afford. Tt will also allow the
asbestos defendants to make unnecessary, burdensome requests to the trusts for the sole
purpose of obstructing and delaying justice for asbestos victims. This promotes a system
where many victims will die before receiving compensation.

The bill would also help asbestos defendants override their state’s law regarding
joint and several liability. Asbestos defendants want a victim’s trust claim information

?Id. al 23.
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readily available to deny accountability and to argue that it should pay the victim less.
But state law already determines how a victim should be compensated and indeed, state
judges routinely require that plaintiffs disclose information about a trust payment or other
settlement and provide a defendant with a set off for amounts received. How this occurs
is, and has always been, a matter of stafe law.

6. Ms. Schell cites several instances of fraudulent claims by purported asbestos
victims.

What is your response?

Asbestos defendants, including Ms. Schell’s clients, have no evidence to support their
assertions of fraud by plaintiffs. The cases Ms. Schell cites can be categorized in one of
two ways: (1) instances in which the plaintiff availed himself of procedural mechanisms
available to all parties to litigation and routinely used by defendants; or (2) instances in
which Ms. Schell fails to report certain facts in an apparent attempt to mislead the
committee. In none of the cases that Ms. Schell cites does a plaintiff’s conduct amount to
fraud. In addition, it is worth noting that there are hundreds of thousand claims filed with
the trusts each year yet Ms. Schell only cites a handful of alleged examples of fraud.

This is by no means a valid sample size from which to draw any conclusions, let alone
conclusions of fraud..

Where Ms. Schell alleges that asbestos victims utilize legal procedures, that are equally
available to defendants, to object to having their personal information disclosed, I would
only note that these procedures are commonplace and are used frequently by both sides.
A judge will overrule any objection if he finds that, under state law, such information is
relevant and should be disclosed. In no way does the use of these procedures by either
party constitute fraud."”

To the extent I was able to get information about the cases cited by Ms. Schell, not a
single one involved fraud.'! A detailed analysis of the cases cited follows.

1. Robeson, et al v. Amatek, Inc. et al, Civil District Court for the Parish of Orleans,
No. 2004-15722, Div. E.

o Allegation: Plaintiffs committed fraud in that: (1) Mr. Robeson’s attorneys
never contacted Mr. Robeson to obtain information from him before
filling out the trust claim forms information on his behalf; (2) Mr.
Robeson’s son “had no knowledge of the exposure™ history claimed by the
attorneys on his father’s behalf; and (3) Mr. Robeson’s attorney’s

19 Cases cited by Ms. Schell concerning the normal usc of litigation procedures include: State of Rhode
Island Superior Court, In Re Ashestos Litigation, Filed December 28, 2011; Julian Rivera v. Avondale
Industries, Inc. Northrop Gruman Shiphuilding, Inc., Huntington Ingalls, Inc., et al, Civil District Court for
the Parish of Orleans, State of Louisiana, No 2011-12719; and William Oddo, Jr. v. Asbestos Corporation
LTD. et al., No. 2011-058853, Civil District Court for the Parish of Orlcans, Div. 14-1, filed January 13,
2012.

" The one exceplion was the Kananian case which T address in question #1 rorn Rep. Quayle below.
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intentionally lied about whether the plaintiff had been a smoker on 16
different trust claim forms.

Facts: Ms. Schell is correct that the attorneys for Mr. Robeson never
contacted their client to obtain information about his exposure history and
medical history. This is because William Robeson had already died from
mesothelioma before his survivors became their clients. As Mr. Robeson
had already passed away, the plaintiff’s attorneys had to gather
information about his exposure history and medical history from various
sources including Mr. Robeson’s son, other family members, social
security records, military records, and the trust funds themselves. Soitis
no surprise that Mr. Robeson’s son did not know of every product that his
father had been exposed to and that had been filled out on the claims
forms. Ms. Schell cannot accuse these attorneys of making false
statements just because their deceased client’s son did not know every
detail of his father’s asbestos exposure and work history. Finally, Ms.
Schell claimed that Mr. Robeson’s attorneys lied on 16 different trust
claim forms about whether Mr. Robeson was a smoker, in an attempt to
intentionally misrepresent his smoking history. Again, this is absolutely
not true. First, Mr. Robeson died of mesothelioma, which has no causal
relationship to smoking. In fact, for mesothelioma victims, many of the
trusts say you do not have to answer the smoking question at all, since
smoking is not a contributing factor. For most of Mr. Robeson’s claims to
the trusts, the smoking history was simply left blank, but one was filled in
incorrectly in an unintentional error. This claim that was incorrectly filled
in was a claim on a website for a group of trusts that allowed you to copy
the claim to submit to the various different trusts. Since the website
allowed you to copy claim information from one trust to another, the claim
that was originally filled in incorrectly was carried over to other trusts.
This was an unintentional error — not fraud — and made absolutely no
difference to the resolution of Mr. Robeson’s case.

2. William Oddo, Jr. v. Asbesios Corporation LTD. et al., No. 2011-058853, Civil
District Court for the Parish of Orleans, Div. 14-1 filed January 13, 2012,

Allegation: Ms. Schell believes that plaintiffs lied in their answers to
interrogatories when they stated that Mr. Oddo had not applied to the
Johns-Manville Trust. The defendants issued a subpoena to the trust and
plaintifts successfully moved to quash the subpoena, a matter which is
currently on appeal to the Fourth Circuit. Ms. Schell then claims that
defendants obtained written correspondence that Johns-Manville not only
received a claim, but that the claim had actually been paid.

Fact: The plaintiffs did in fact object to a subpoena that the defendant sent
to the Johns-Manville trust. But the judge had already reviewed this issue
and found that nothing in the trust claim forms was admissible, and further
that simply answering whether or not a claim was filed is sufficient.
Defendants continued to pursue information from Johns-Manville despite
their subpoena being quashed, and they discovered that a person with the
same name filed a claim for asbestosis in 1994 with Johns-Manville.
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Plaintiff’s attorney had no information about a prior claim. Regardless,
the 1994 claim for asbestosis has nothing to do with the pending claim for
mesothelioma since Louisiana is a “two disease” state, i.e. a plaintiff may
file a second lawsuit if he contracts a second asbestos-related disease after
resolving his first claim.
3. Lorraine Bacon v. Ametek, Inc. et al., No. CJ-08-238, In the District Court for
Mclntosh County, State of Oklahoma.

o Allecation: Plaintiffs should have disclosed 11 affidavits from product
identification witnesses which were “relevant to accurately assess Mr.
Bacon’s exposure history.” Because this information was not disclosed,
Mrs. Bacon, the plaintift’s wife, would receive an overpayment for the
death of her husband because she made 14 trust claims and then deferred
resolution of those claims.

e Fact: Asbestos disease is typically the result of being exposed to multiple
asbestos-containing products over the course of a person’s working
lifetime. The law in every state is settled that a victim can recover from
every asbestos defendant who substantially contributed to their illness or
injury. Thus, since the defendant’s product had contributed to Mr.
Bacon’s disease, Ms. Bacon was entitled to recover from them, regardless
of any claims she made to the trusts for additional exposure to other
products. Further, even if those trusts paid the estimated value of

313,000, as alleged by the defendants, in addition to the amount
recovered from CertainTeed, Ms. Bacon would still only recover a fraction
of the amount owed to her for her husband’s death from asbestos
exposure.

4. D’Ulisse v. Amchem Products, Inc. et al, Index No. 113838104, Supreme Court,
State of New York

a. Allegation: Plaintiff had denied exposure to products made by Johns-
Manville at trial while later making sworn admissions to 5 asbestos trusts
in opposition.

b. Facts: This allegation is particularly egregious in that Ms. Schell merely
repeats the defendant’s assertions of fraud, while ignoring the judge’s
actual decision in the case. This appears to be an attempt to deliberately
mislead Members of this Committee. The court found no validity to
defendants’ claims, because plaintiff had admitted such exposure in
plaintiff’s answers to interrogatories, at deposition and at the original trial.
In concluding his order, the judge chastised the defendants, stating "[t]he
jury's verdict was rendered at the end of a rancorous trial lasting more than
two months. Entry of the judgment has been delayed at the behest of the
defendants after at least two on the record discussions which was held at
their request. During that post-trial period, plaintiff Alfred D'Ulisse has
passed away and his wife has been appointed his executor. 1t is time for
the delay to end." The judge further emphasized his point by adding a
handwritten and signed note to the order stating, “note: I have considered
defendant’s remaining arguments and find them to be without merit.” T
have attached the court’s order as exhibit B.
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7. What are some of the reasons why defendant corporations demand their
settlements be kept confidential?

Tt is important to distinguish between the openness of the jury system and the
confidentiality of settlements. When an asbestos defendant settles in the tort system,
individual settlement information is generally treated as confidential by both asbestos
victims and asbestos defendants. As I discussed during the hearing, asbestos defendants
insist on complete confidentiality when they address and settle claims in the tort system
to ensure that other victims do not know how much they are willing to pay for asbestos
wrongdoing. Tn fact, the solvent asbestos defendants themselves require that the
settlements they reach with asbestos victims remain confidential. Naturally, defendants
would like to know how much the plaintiff has accepted from settling tortfeasors, as it
would give them greater insight into what amount the plaintiff might be willing to accept
in their own settlement negotiations. For the same reason, plaintiffs also would like to
know what the solvent defendants have paid other plaintifts. Courts routinely refuse to
compel discovery of settlement information. Settlements by asbestos trusts are no
exception.

When asbestos victims sue solvent defendants in the tort system, the defendants
routinely seek, and obtain, discovery from the plaintiff regarding any claims that the
plaintitf submitted to any of the asbestos trusts. But just as they refuse discovery of
settlements with any other co-defendants or potentially responsible parties, courts
presiding over asbestos cases — including the Eastern District of Pennsylvania, which
oversees the federal multi-district asbestos litigation, comprising about 60,000 cases and
3.5 million individual claims — routinely refuse to compel disclosure of information
regarding the fact of settlement with, and settlement amounts plaintitfs have received
from, settling asbestos trusts until after a verdict has been entered against the defendant
(at which point the settlement amounts may be relevant in determining any set-ofts to
which the defendant may be entitled). And just as a solvent corporation has no
obligation to make settlement information available to the public, an asbestos trust has no
obligation to do so either.

This bill requires the trusts to disclose the amount requested and paid out to the
victim. This is identical in nature to requiring disclosure of a settlement. However, the
bill keeps intact the rights of asbestos defendants to demand confidentiality for their
settlements. Now these same defendants are trying to force disclosure of a victim’s
settlement information with the trusts, while maintaining their own right to
confidentiality.

8. This bill forces the trusts to disclose certain information about claims. Who
would this bill help and why would those entities seek this information?

The bill’s provisions have no other intended consequences than to grant solvent
asbestos defendants new rights and advantages to be used against asbestos victims in
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state court and to add new burdens to the trusts, such that their ability to operate and pay
claims would be crippled. Further, the bill is intended to help defendants skirt state laws
regarding rules of discovery and joint and several liability.

The bill would slow down or stop the trust process such that many victims would
die before receiving compensation, since victims of mesothelioma typically only live for
4 to 18 months after their diagnosis.'> The bill’s new burdens will require the trusts to
spend time and resources complying with these requirements, causing trust recoveries to
decrease and be delayed.

In addition, the bill overrides state law regarding discovery and disclosure of
information. State discovery rules currently govern disclosure of a trust claimant’s work
and exposure history. If such information is relevant to a state law claim, a defendant can
seek and get that information according to the rules of a state court. What a defendant
cannot do, and what this bill would allow, is to engage in fishing expeditions for
irrelevant information which has no use other than to delay a claim for as long as
possible.

9. In asserting that rampant fraud exists, Ms. Schell suggests that the
submission of "inconsistent" information to trusts and in tort filings is
somehow suggestive that the inconsistencies are widespread and submitted
with fraudulent intent. What explanations for inconsistent filings are there
other than fraud?

First, 1 think it is important to note the definition of “fraud.” Fraud is an
intentional deception made for personal gain or to damage another. Ms. Schell’s
allegation that every submission of “inconsistent” information to trusts and in tort filings
is made with fraudulent intent is patently incorrect.

The trust claims system is a vast and often complicated system where each
claimant almost always has been exposed to multiple asbestos products at multiple job
sites over a period of many years. Because of the very nature of this claims process, an
individual claimant must file different claims, to different trusts, with different forms that
request different information. Thus, the most common reason for inconsistent filings is
just plain human error. With that said, when these inconsistencies do occur, current law
provides a remedy to rectify these inconsistencies. Defendants, through discovery,
already have the means to identify any inconsistencies between statements filed in court
and with trusts and courts will and do take action any time they find inconsistencies.

In addition, while it is of course inappropriate for a plaintiff to intentionally
submit inconsistent exposure information, the fact that the exposure information
submitted to one trust differs from the exposure information submitted to another does
not mean it is inconsistent. These exposure scenarios address different questions and

N
12 Mesothelioma Applied Research Foundation, AMesothelioma Information: Disease Development and Progression, available at:

hitpdfwave curemeno.org/site/e Ak LUIT VPR O VD 402338746437

gnothelioma Information himiwhstismesothehoma.
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therefore are not the same, but they are not, in any way, inconsistent. A trust’s TDP
establishes those exposures compensated by the trust and each trust’s requirements are
different. For example, a WWII veteran exposed in a Navy shipyard to asbestos supplied
by Manville would cite such early exposures in seeking compensation from the Manville
trust. 1f such a veteran later worked in the construction industry as a pipefitter and was
exposed to a different manufacturer’s asbestos years later, his lawsuit would recite this
later exposure history as a construction worker. These exposure scenarios are not
inconsistent. And, the defendant in the latter case would of course be entitled to learn of
any earlier exposures during discovery.

There are hundreds of thousands of claims filed with the asbestos trusts. ©* To the
extent there are rare and isolated incidents of asbestos claimants making inconsistent
claims, state courts can and do implement remedial measures using existing state law. It
is simply unnecessary to invoke extraordinary federal intervention into state tort claims
and trusts organized under state laws. Moreover, these rare instances of alleged
malfeasance have been and continue to be addressed with the current remedies available
to the defendants under the rules of state courts. In addition, it should not be forgotten
that these few isolated instances of misconduct pale in comparison to the long history of
corporate deceit and silence with respect to the mining, manufacturing and marketing of
asbestos products over many decades. This indefensible corporate conduct resulted in
hundreds of thousands of deaths of innocent workers.

10.  Professor Brown says that claims filings at some trusts are "exceeding
projections," that trust assets are "being depleted rapidly' and that it will be
"unlikely" that any of the trusts operating today ". .. will be in a financial
position to pay present claims and future demands that involve similar
claims in the same manner."” He then discusses two trusts that have recently
increased payment percentages. All of this appears intended to suggest that
(1) there is no legitimate reason to increase trust percentages, (2) claims
filings "exceed projections"” because of fraud, and (3) even if there are
legitimate reasons for modification of trust operations, defendants are
aggrieved by such modifications. Are there alternative explanations for the
trust circumstances he describes?

The payment percentages of trusts are based on actuarial projections of the number of
people who will submit claims to the trusts and the amount of those claims. These
projections are periodically revised and the payment percentages adjusted based on the
trusts’ actual claims and investment experience. The payment percentages are set by the

13 See, supra fn 2 RAND INSTITUTE FOR CIVIL JUSTICE, at page xvii (2005) (“Approximatcly 730,000
people had filed an asbestos claim through 2002.”); Congressional Budget Office, Cost Estimate: S.1125
Fairness in Asbestos Injury Resolution Act (Oclober 2003) (estimating 1.7 million claims would be made
over the next three decades nationwide); Dr. Laura S. Welch, MD, Medical Director, Center to Protect
Workers Rights, in testimony before the Senate Judiciary Committee (June 2003) (estimating that 2.6
million claims have yet to be filed in the United States); availablc at:

http:/judiciary.senate. gov/hearings/festimony cfm?id=4(1e0899333(7680e78d03 28 I fecaabi&wit_id=4[le
O899533{7680e7840328 Hfecaab3-3-2
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court appointed trustees and they are the individuals responsible for determining whether
those payment percentages are appropriate.

Professor Brown contends that unexpected numbers of lung cancer victims are
evidence of fraud within the trust system, yet he fails to explain how a diagnosis of lung
cancer could be fraudulently obtained. In reality, the number of claims and the number
of state court filings simply reflect the fact that thousands of Americans are sick and
dying of cancer caused by asbestos exposure.

Solvent asbestos defendants have no basis for complaining about the operations of the
trusts. The 524(g) trusts are designed to protect the interest of present and future
claimants against the bankrupt estate. Other defendants are not aggrieved by any
modification or change that occurs, because the corpus of trust assets and whatever
earnings are obtained over the life of the trust are all dedicated to paying the claims of
asbestos victims who had legitimate claims against that corporation. If any tension
exists, it is between the present and future claimants all of whom are affected by the
change in payout percentages. Trust fiduciaries are required to make sure that future
claimants will receive the payment percentages and that any increase of payment
percentages out of the trust take in account the impact of the increase or decrease on
future claimants.

11. Do defendants have any right or standing to complain about or benefit from
the operation of the trusts?

524(g), in its purpose and structure, has nothing to do with the liability of solvent
defendants that may or may not be determined by state law. Rather, the legislative
judgment in creating 524(g) bankruptcy trusts was to protect the assets of the trusts
irrespective of the solvent defendants. While solvent defendants may have an interest in
obtaining an offset in appropriate purposes under state law, that is irrelevant to the
operation of the trusts.

12.  If there are any other points that you would like to raise, including any
responses to your fellow witnesses’ testimony, that you did not have a chance
to raise during the hearing, please do so here.

I have had adequate opportunity through my written and oral testimony at the
hearing and these follow-up questions to address all pertinent points.
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Questions from Mr. Watt for Mr. Siegel

1. If most asbestos settlements resolved in state court are kept confidential, should
a different standard be applied to settlements with asbestos trusts?

No. Claims paid out by asbestos trusts are settlements, and therefore should be
treated in the same manner as any other settlements negotiated in the court system. Just
as a solvent corporation has no obligation to make settlement information available to the
public, an asbestos trust should have no obligation to do so either.

As I discussed during the hearing, asbestos defendants insist on complete
confidentiality when they address and settle claims in the tort system to ensure that other
victims do not know how much they are willing to pay for asbestos wrongdoing. In fact,
the solvent asbestos defendants themselves require that the settlements they reach with
asbestos victims remain confidential. Courts routinely refuse to compel discovery of
settlement information. Settlements by asbestos trusts are no exception.

2. If greater disclosure is required of victims’ settlements with asbestos trusts,
should greater disclosure also be required of asbestos settlements resolved in
state court?

Yes. Asbestos victims already face enormous obstacles to obtaining fair and
adequate compensation for the illnesses they suffer from. The playing field should not be
tilted in favor of corporate wrongdoers who knowingly exposed workers and the public to
deadly asbestos fibers. At a minimum, asbestos defendants should have no greater right
to individual settlement information than do asbestos victims. Further, it is
unconscionable that the companies that hid the dangers of asbestos for decades, causing
the deaths of thousands of American workers, are now complaining about “fraud” being
committed by those families impacted by asbestos disease. As I noted in my testimony
during the hearing, if defendants had not kept their knowledge of the dangers of asbestos
confidential, thousands of people would not be dying every year from asbestos exposure.

[F5]

How do you reconcile charges of rampant fraud on asbestos trusts and solvent

defendants with studies by the U.S. Government Accountability Office and the

Rand Corporation and audits by the asbestos trusts themselves that have failed
to find such rampant fraud?

Charges of fraud on the asbestos trusts are simply not supportable. The GAO
report, which was conducted at the behest of the Chairman of this Committee,' found no
fraud on the trusts, stating: “ . . . each trust’s focus is to ensure that each claim meets the
criteria defined in its TDP, meaning the claimant has met the requisite medical and
exposure histories to the satisfaction of the trustees. Of the trusts officials that we

' See Supra n 8
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interviewed that conducted audits, none indicated that these audits had identified cases of
fraud.”"*

4. Typically a victim can recover from anyone who harms them, even if there were
multiple actors. Should the asbestos industry be subject to a different standard?

No. First, asbestos disease is typically the result of being exposed to multiple
asbestos-containing products over the course of a person’s working lifetime. Second, the
law in every state is settled that any victim can recover from every asbestos defendant
that substantially contributed to their illness or injury; this includes asbestos trusts
because the trusts essentially step into the place of the former defendant. Thus, when an
asbestos victim recovers from each defendant whose product contributed to his disease,
that victim is in no way “double-dipping;” rather he is recovering a portion of his
damages from each of the corporations who harmed him. In fact, each trustis
responsible for and pays for only its own share of the damages.

5. Are asbestos trusts already required to disclose claim information? Do current
state discovery rules allow defendants to obtain this information if a judge
determines it is relevant?

Reporting requirements included in trust approval documents provide that each
trust must submit annual reporting data to the bankruptcy court. Therefore, asbestos
trusts are already required to disclose general claim information and publish lists of the
products for which they have assumed responsibility. Although individual settlement
information is generally confidential, the average amounts that are to be paid by each
trust are publicly available, in addition to the number of claims that were filed.

Furthermore, each trust’s TDP is available on its website. The TDP includes
information on the scheduled value for each disease. Payment percentages are also
publicly available and asbestos defendants also have full access to this information.
These annual reports provide more transparency about payments from asbestos trusts
than is available about payments by solvent defendants. Further, because the trusts are
created under state statutes, the reporting requirements themselves are matters of state
law.

The information that is not publicly available may also be available to the
defendants under state law. Asbestos defendants have access to this information through
pre-trial discovery, such as depositions of the victim and interrogatories asking him or her
with which bankruptcy trusts they filed and the specific information surrounding those
claims. In addition, upon request from an asbestos defendant, the court may also
subpoena this information from the trusts as long as it is found to be relevant to the
ongoing legal matter.

' 7d. at 23.
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Questions from Mr. Quavle for Mr. Siegel

1. Ttis my understanding that Judge Harry Hanna of the Cuyahoga County Court
of Common Pleas, who presided over the Kananian case, revoked the pro hac
vice admissions of an attorney and his firm, but declined to dismiss the
plaintiffs’ tort claim. You testified that “[the] lawyer was disbarred, and [the
plaintiff’s] claim was dismissed.” Please provide the Committee with
information and documents supporting this testimony, including information on
any bar action taken in response to Judge Hanna’s order, any motion dismissing
the Kananian case, and any action taken by a trust to recover a payment made
pursuant to the plaintiff’s inconsistent claims.

My written testimony correctly describes what occurred in the Kananian case. For
purposes of clarification, I was incorrect when I stated the attorney was disbarred and 1
apologize for that misstatement, but [ was correct in that sanctions were applied by the
state court who properly issued those sanctions.

With respect to Kananian, the system worked; the claims were rejected and the
lawyers were disciplined. The case should not be cited as a reason to enact federal
legislation. Instead, Kananian illustrates that defendants, through discovery, already
have the means to identify any inconsistencies between statements filed in court and with
trusts and that when they find such inconsistencies, the Courts will take action. The
remedies available to the defendants under the rules of court were adequate to address
any alleged malfeasance. Itis simply unnecessary to invoke extraordinary Federal
intervention into state law tort claims and trusts governed by state law.

2. You testified that many trusts pay pennies on the dollar, which is true, but isn’t
it also true that some trusts have paid claims at their full scheduled value for
some period of time, only to later decrease their payment percentages? The T H
Agriculture and Nutrition Trust (THAN), for example, paid over $325 million to
resolve the claims of individuals who supported the formation of the trust in its
first 16 months of operation. Before opening the trust to new claimants, THAN
decreased its payment percentage to 30%. Was this fair to future claimants?

One of the primary purposes of the 524(g) bankruptey trusts is to protect the financial
interests of future claimants. Accordingly, the amount put in the trusts and the payment
percentages of trusts are based on actuarial projections of claims, both present and future.
These are periodically revised and the payment percentages adjusted based on the trusts’
actual claims experience and the investment earnings of the trust. The payment
percentages are set by trustees after seeking input from a committee representing the
interests of future claimants. This group has a fiduciary duty to protect the interests of
future claimants. The THAN trust, like many trusts, initially paid out what were thought
to be prudent amounts at the time given the interests of future claimants. Also like many
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trusts, however, it then had to adjust those payments due to unforeseen circumstances
including the overall health of economy and the number of claims being filed.

3. Fraud has been perpetrated against both government-backed and privately-
funded compensation funds in the past, including the September 11th Victim
Compensation Fund and BP’s Gulf Coast Claims Facility. Yet as to fraud in the
asbestos compensation system, you claim “there is none.” Why do you believe
that the asbestos trust funds are “magically different” from other compensation
funds in this regard? Do you stand by your unequivocal claim that the asbestos
trust system, which resolves hundreds of thousands of claims and pays out
billions of dollars every year, is absolutely free of fraud?

1 cannot comment on whether or not there was fraud in the September 11th
Victim Compensation Fund and BP’s Gulf Coast Claims Facility. My testimony about
the absence of fraud in the asbestos trust system is based on decades of representing
asbestos victims and their families in both state and federal court and in the bankruptcy
proceedings. That conclusion is supported by the GAO’s report which found no fraud on
the trusts, stating: “ . . . each trust’s focus is to ensure that each claim meets the criteria
defined in its TDP, meaning the claimant has met the requisite medical and exposure
histories to the satisfaction of the trustees. Of the trusts officials that we interviewed that
conducted audits, none indicated that these audits had identified cases of fraud.”'® This
GAO study, which clearly found no fraud on the trusts, was requested by the Chairman of
the Judiciary Committee, Rep. Lamar Smith."”

4. Ranking Member Cohen noted that Warren Zevon declined to pursue litigation
after being diagnosed with an asbestos-related cancer and suggested that his
decision was based, at least in part, on his inability to ascertain the genesis of his
disease. Do you believe that au individual who is diagnosed with asbestos disease
but cannot clearly identify the party at fault should nonetheless pursue tort and
trust claims? Is it ever appropriate to make a claim without a clear basis in
fact?

I cannot comment on the facts of Warren Zevon’s case. My firm only files claims
we believe have a clear basis in fact. As in all cases, the factual merits of an asbestos
case are for the jury to decide. Even where a defendant claims a case lacks merit, a jury
or a judge often decides otherwise. For example, in the D ’Ulisse case cited by Ms. Schell
as an example of “fraud,” the court found the allegation of fraud to have no merit and
upheld the jury’s award to the plaintift.

' GAO, “Asbestos Injury Compensation: The Role and Administration of Asbestos Trusts,” Scptember
2011, pg 23.
Y1d. 143,
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5. Have you ever worked for or represented a trust or claims processing facility?
‘What personal experience do you have with the internal mechanics and ongoing
operation of an asbestos trust—as opposed to experience filing trust claims—
that serves as a basis for your claim that the FACT Act would place onerous
burdens on the trusts?

No, I have never worked for an asbestos trust. 1 have however, represented
asbestos victims for more than 25 years. My law firm has represented thousands of
asbestos victims in state and federal courts and before asbestos trusts. We have also
participated in bankruptcy proceedings where 524 (g) trusts were established on several
occasions. During that time, I have had hundreds of conversations with other attorneys
who handle asbestos claims, including victims of asbestos, solvent asbestos defendants,
members of the asbestos trust committees, and other asbestos trust officials. 1 have
attended dozens of conferences discussing asbestos litigation and asbestos bankruptcy
trusts. Based on these extensive experiences, it is my opinion that the FACT Act will
place onerous and costly burdens on the trusts. My view is also supported by the trusts
themselves who have submitted letters to this Committee in oppeosition to the bill.

6. Have you attempted to estimate the actual costs that would result from
enactment of the FACT Act? If so, how? If not, how can you claim that the
Act’s reporting requirement would be onerous?

1 have not done a cost study. However, as I noted in the prior question, numerous
trusts oppose this legislation on the grounds that it would be unduly burdensome. In
addition, given that the GAO study found no evidence of systemic fraud, this legislation
is entirely unnecessary.
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EXHIBIT “A”

3010514551 *3010514561*
LA

RELEASE

For and in vonsideration ol the sum of Oae Dollar ($1.00% and other guod and valuable consideration the
1'ecei|?_t apgl sufficiency of which are hereby acknowledged, [ . R o
, On My own
behalf and also on behalf of the current and future administrators, successors and assigus, executors, children, heirs
und peisona’ or legal representatives of the Ostute of , (refetred to hereafler as "Releasors”) releuse
und lorever discharge the [ollowing Releasees: Union Carbide Corpuration, ('k/a Union Carbide Chetnicals &
Plastics Company, Inc.); The Dow Chemical Company;, Amchem Products, Inc.; Benjamin Foster Company; H.B.
Fulle: Company, Rhone-Poulene Ag Company; Rhane-Poulenc Tnc.; Avertis CrapScience TISA Inc; Bayer
CropScience Inc.; Henkel Corporation, and all of their past, current and future agents, officers, directors, attorneys,
cmployses, distibutors and sellers, indemnitors, indemnitees, predecessors in interest, successors in interest or
assigns and all of their parents, subsidiaries, and affiliatec entities (solely in their capacity to the above-named
entities), and their liability insurance carriers (solely in their capacity as insurers for Releasors) from any and all
rights, clains, demands and causes of action of whatever kind or nature which Releasors now have or may have in
(ae future, whether now known, now existing but nnknown, or inanifesting themselves or arising in the lulure, for
perscnal injuries, disability, pain and suffering or death, mental anguish, cancer, fear of cancer, or any other
asbestos-related disease or condition suffered by , and from any and all loss or damages, including but
ot limited o, medical and hospital expenses, less of income, support v inheritance or loss of consortiun, society,
services and any other damages sustained by or Releasors including any damages altowed under
applicable state or federal causes of action for the wrongful death of . which may be related to, result
from, or arisc out of any and all exposure (o asbestes and/or asbestos-tonlzining products cxpericnced by
except for a full reservation of all rights, claims, demands, and causes of action of whatever kind or nature
which Releasors now have or may have in the future against any and all remairing defendants and all other persans,
firms and corporations not specifically released herein.

The payments receive hereunder for the settlement of clanms are solely and specifically for the settlement
of personal physical injuries claims, which are excludad from income urder Section 104 of the Internal Revenue
Code of 1986, as amendsd. No consideration hag been paid for confidentiality.

Nothing in this release shalt be construed as releasing any claims +*s spouse or heirs may have
for any asbestos-related disease which is the result of his/her own persenal exposure to ashestos or asbestos-
containing products.

Releasors further acknpwledge the above-described payment in full settlement, satisfaction and
comprumise of all rights, claims, demands and causes of aclion wlich Releasors now have or may have in (he
futare, spec:fically including the cause of action asserted against the Releasees in the suit entitled .

pending in the STATRE DISTRICT COURT, which suit will be
dismissed, with prejudice, as to the Releasees, except for a full reservation of ail rights, claims, demands and causes
of action vf whatever kind or nature which Releusors now have or may have in (he [uture, agaiust all other persons,
firms or corporations net specifically released herein, inciuding, bat not limited to, all remaining defendants, upon
receipt of the settlement funds referenced herein.

In further consideration of the above-described payment, Releasors agree (o indemnify, hold harmless and
deferd the Releasees [rom and against any and all claims, demunds, causes of action, lawsuils (including [he lawsuil
identified above) and/or judgments for contribution or indemmity which are, or may be, related to, or may result
from ar arise out of, any injuries, illnesses, diseases anc/or death sustained hy hecause of

expasure to any and all azbestos and/or asbestos-containing products regardless of whether or not any of the
afuresaid olaims, demands or causes of action sgainsl ths Releasees are hased on negligence, faull, striet Siability,
intentione! tort, or any other legal basis for which recovery of damages may be scught. Releasors also agree that the
loregoing hold harmless and indemnity obligation will include payment of reasonable attorney’s fees, court costs and
othier costs of defense, and that the Releasees will have the right to seloct taeir own defense counsel,

Releasors also agree to indeminify and hald harmless the Releasees from and against the collection of any
liens, privileges and/or subrogation claims, including any Worker's Compensation or medical payments due or
claimed to be due, under state or federal regulation or contract, any services rendered by a charitable medical
facility, any judgment and/or settlemient in favor of aay intervenor, or any other person, firm or corporation
responsible for payment of Worker's Compensation bensfits, maintepance and cure, found or any other benefits,
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camages or compensation which may in any way be zelated ta. result from or &rise out of, any injuries, damages or
losses sustained by - or Releasors because of _._ i exposure to any and all asbestos and/or
ashesios-cortaining products regardless of whether nr nat any such liens, privileges and/or subrogation claims,
Jjudgments or settlements are based on intentional tort, strict liability or any other theory of liability of the Releasees
whether now known, now existing but unknown, or manifesting themselves or arising in the future.

Releasors do not agree to indemnify any of the parties released hereuncer against a claim or suit brought by
any other patty released hereunder, or by any other defendant in this case, nar do they agree to indemnify Releasee
for any contractual indemnity Releasee may have with a third party.

‘The parties to this Release further understand and agree taat nothing in this Release is intended to setile,
waive or relinquish any claim that " may have individually against the Releasees, or any other entity
for an zshestos-related injury ar disease which is the result of his/her personal exposure to ashestos-fibers and/or
asbestos-containing products.

In further consideration of the payment of the afaresaid sum, Releasors warrant that they are the only
parties enitled to claim and recover damages or otaerwise make any recovery whatsoever resulting from or arising
cut of the injury, illness, disease andfor death of ard they agree to defend, indemnify and hold
harmless the Releasees from any and all claims and demands, including third-party claims or subsequent claims of
eny individual Relcasor, for damagos resulting from or in any way arising oat of the injury, illncss, or death of

. which may be made by any other perscn, party or concern whsther now known, now existing but
unknown, or manifesting themselves or arising in the future.

The parties further agree that this agreement, its terms, provisions and conditions, including the Scttlement
Amrount, shall remain confidential between the partics and shall not be disclosed by any party without the prior
written consent of all other parties to this agreement. Notwithstanding tae foregoing, plaintiffs may disclose the
terms of this agreement as necessary for the preparation of tax-related decuments, or to enforce the terms of this
agrzement, ar as ordered by a court,

The parties understand and apree that nothing contained in this Release shall be construed or deemed an
admission of wrongdoing or of liability by any party as to any of the claims or counter-claims which have been
made in tae litigation, The parties further agree that this Release shall not be admissible as evidence in any way
including without limitation iu any suit or proceeding whatsoever as evidence or admission of any liability or fault,
ur ‘o arguc a waiver of any delense,

This Release memorializes a settlement made based upor:
5 was exposed fo asbestos and/or the asbestos-contzining products of Releasees and that @ - was
diagnosed with an ashestos-related disease,

Plaintiffs’ obligations under Lhis Agreement are condilivned upon the issuance of {he above-described
consideration and shall be void if the consideraticn is ne? paid in full.

Nothing herein shall be construed to he a stipilatian for the henefit of any third person nor as a benefit to
enyone other than Releasors and the Releasees.

Releasors turther acknowledge that the payment provided for Lerein is made solely for the purpose of
compramise and amicable settlement of disputed claims, liability therefor on the part of the Releasces being
expressly denied, and + has execated this Reiease only on the considered advice of his/her attorneys.



202

‘I'bis document is executed at the place and date irdicaled below.,

WITNESSES:

STATE OF LOUISIANA

PARISH OF

BEFORE ME, the undersigned Notary Putlic, qualified in the Parish and State aforesaid, personally came
ang appeared on his/her own behalf and nn behalf of the Fstatz of 1 “who, after being
sworn, stated he/she has read and had explained to him/her the foregoing Release in ifs cntircty; that hc/she
understancs rthe contents thereof and has sighed his/lwer narae thercunlo for the purpuses stated and on the considered
advice of counsel.

SWORN TO AND SUBSCRIBED, before the undersigned Notary Public on the day of
. at , Louisiana.

NOTARY PUBLIC

My Commission Expires:
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EXHIBIT “B”

SLTREm COURT OF THE 8TATE OF NEW YORK — NEW YORK COUNTY

FRESENT: Hon. LOUIS B, YORK . PART 2
Tustles
ALFRED D*ULISSE and MARGARET DULISSE, .
intiff, Index No. 113838/04
-vagaingt- : Mation Dats
K Motion Beq. No. 034
AMCHEM FRODUCTS, INC,, ET AL, ' Motion Cal. Ne. ____

x

Ths following pepers, tmisbertd 1 o wese-read on this motlon foc - Leave to Ropow.
: | paPERS

‘NUMBBRED '
_Notlw ‘of Motio Order to Show Cinen — Affiduvit — Bahiblts

———— e
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Response to Questions for the Record from Marc Scarcella,
Bates White, LLC, Washington, DC

Questions for the Record
From the May 10, 2012 Hearing on
H.R. 4369, the “Furthering Asbestos Claim Transparency Act of 2012"

Questions from Ranking Member Steve Cohen for Mr. Scarcella

1. Are you aware of GAO’s Report that examined the role and administration of asbestos trusts?
Yes.

2. Do you recall that GAO identified a trust that reported it incurred $1 million in attorneys’ fees
to respond to a request to disclose every document on every claimant?

Yes. This example referenced on page 30 of the GAQ report, is the type of costly and burdensome
situation the FACT Act will prevent from happening in the future, resulting in significant cost-savings by
the trusts. Page 30 of the GAQ report reads:

“Such costs may include the legal fees associated with their duty to preserve the confidentiality of claim
forms as well as the costs of finding, producing, and reviewing the information sought in a valid
discovery request. According to officials for 2 of the 11 trusts whom we interviewed, paying these costs
would deplete trust asscts, which cxist solely for the purpose of compensating asbestos claimants. For
example, officials for one of the trusts we interviewed said the trust incurred $1 million in attomeys” fees
ovcr a request to disclose cvery document on cvery claimant, as the trust attorneys had to review cach
document to delete confidential information not germane to the subpoena.”

The quarterly reporting requirements of the FACT Act will not require any document review or document
redaction. In fact, the entirc process climinates any costs associated with attorney fees. The bill simply
requires that the trusts use elementary computer programs to extract basic claim information that is akin
to the information publically availablc on asbestos lawsuits in the civil tort. The information required in
the quarterly reports are maintained by the trusts in electronic databases as independent fields of data that
are distinct from other fields of data that may contain any sensitive medical, personal, or any other data
that is confidential in nature. As a result, it is easy and cost effective for trusts to produce reports
disclosing (1) who has filed a claim against the trust (¢.g. claimant namc); and (i1) what ¢xposurcs have
been alleged in each claim (e.g. alleged sites of exposure, dates of exposure, and occupation/industry of
exposure) without disclosing more sensitive material such as social security number, home address, or
certain medical information not germane to the asbestos claim.

Additionally, the FACT Act will standardize across trusts the process in which they respond to third party
requests for claim information under appropriate protective orders. Currently, some trusts already
respond to third party requests by scarching their claims databasc for individual claimants and providing
information as to whether or not a claim on behalf of the individual has been made. I've seen trusts
charge fees for this claimant search ranging of $0, $18, or at most $100 so it is clearly not a burdensome
process. Once the search has been conducted and the matching claim is identified, producing the
additional claim information that may be required under the bill would requirc a minimal Icvel of
additional effort. Furthermore, it is my understanding that the amended bill is now requiring that the third
party pay rcasonablc costs for producing the information.

3. Given the importance of trust claimant information to solvent defendants, would you support
letting the trusts charge defendants to produce this information?
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Yes, I believe it is acceptable for the defendants to bear the cost of having the trusts produce this
information. It is my undcrstanding that an amendment to the FACT Act was added prior to the bill’s
June 8, 2012 passage from the House Judiciary Committee to allow the trusts to charge defendants for
this scrvice.

4. Please elaborate on exactly what you mean when you state that the data extract of individual
claim filing, processing and settlement data that is available for a minimal cost of $1,000.

The Manville Personal Injury trust offers a data extract of claim level information for $1,000." The
Manville trust has made this data, which contains over 800,000 claim records and dozens of fields of
information, available to select™ third parties since 2009, and prior to that it was available to anvone
willing to pay a $10,000 uscr licensing fee. Prior to 2002 the data could be purchased outright for
$10,000. However, these price points do not necessarily represent the actual cost of producing the data,
as it 1s likely far less. In fact, based on my own experience as the quantitative data analyst and statistician
for the Manville trust claims processing facility during 2001 and 2002, [ was able to respond to third party
requests and produce data extracts in a matter of hours if not minutes depending on the scope of the
request. The cfficiency trusts have achicved by developing clectronic claim database systems makes
creating data extracts an inexpensive process and expedited process.

*currently the Manville Trust only considers distribution of individual claims data to professionals
engaged by another (rusi exclusively for aggregate analyses for the other (rusi and 1o professionals who

have been retained to estimate asbestos liabilities in a court proceeding involving a bankruprcy plan.”

Questions from Mr. Watt for Mr. Scarcella

1. If most asbestos settlements resolved in state court are kept confidential, should a different
standard be applied to settlements with asbestos trusts?

The quarterly reporting requirements of the FACT Act are only asking trusts to make available to the
public information about trust claims that is akin to what is already available on public lawsuit disclosures
in the asbestos tort. Currently, the asbestos civil tort system provides a level of claiming and resolution
transparency that the asbestos bankruptcy trust system lacks. Each lawsuit that is filed in the tort system
includcs a publically available complaint that identifics the plaintiff and cach defendant from which
compensation is sought. In most cases, the complaint also provides general exposure allegations that
resulted in the alleged asbestos-related injury and, in some cases, a detail work history and alleged
exposure sites. Furthermore, as the case progresses, publically available dockets track the status of each
named defendant, including dispositions such as dismissals with and without prejudice, and orders
granting summary judgments.

In sharp contrast, the asbestos bankruptcy trust system provides no public disclosure on individual
claimants seeking compensation, or the corresponding alleged exposures. This creates a clear asymmetry
of information between the tort and trust compensation systems. During her testimony on May 12, 2012,
Ms. Schell provided a number of cxamples of how this lack of trust claim transparcncy has denicd
defendants, judges, and juries from learning the plaintiff’s full exposure history thus making proper
allocation of liability impossiblec.

! Manville Trust Single Use Dala License Agreement
hitp:/fwww. clatmsres.conv/docuruenis/M T/ Data A greement pd{

* Manville Trust, Distribution of Manyillc Trust Data for Use Solely by Other Trusts
http/fwww claimsies. convdosuments/MT/DataPolicy pdf
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2. If greater disclosure is required of victims’ settlements with asbestos trusts, should greater
disclosure also be required of asbestos settlements resolved in state court?

Sce previous answer to question 1 from Mr. Watt.

3. How do you reconcile charges of rampant fraud on asbestos trusts and solvent defendants with
studies by the U.S. Government Accountability Office and the Rand Corporation and audits by
the asbestos trusts themselves that have failed to find such rampant fraud?

I believe the trust system operates without the appropnate level of public accountability that is necessary
for properly identifving fraudulent or specious claiming practices. In my experience, the audit procedures
Ieveraged by many trusts focus on reviewing the medical data that has been submitted, rather than
comparing exposure allegations made across multiple trust and tort claims where inconsistencies and
fraudulent claiming practices can be identified. Section 5.8 of the Armstrong World Industries. Inc.
Asbestos Personal Injury Settlement Trust Distribution Procedures provides an example of the types of
medical audits the trust will conduct.

“Claims Audit Program. The Pl Trust with the consent of the TAC and the Future Claimants’ Representative may
develop methods for anditing the reliability of medical evidence, including additional reading of X-ravs, C1' scans
and verification of pulmonary function tests, as well as the reliability of evidence of exposure to asbestos, including
exposure to AWI Products/Operations prior to December 31, 1982, In the event that the I Trust reasonably
determines that any individual or entity has engaged in a pattern or practice of providing unreliable medical
evidence to the PI Trust, it may decline to accept additional evidence from such provider in the future.

Further, in the event that an audit reveals that fraudulent information has been provided to the PI Trust, the P
Trust may penalize any claimant or claimant’s attorney by disallowing the PI Trust Claim or by other means
including, but not limited to, requiring the source of the fraudulent information to pay the costs associated with the
audit and any future audit or audits, reordering the priovity of pavment of all affected claimants™ PI Trust Claims,
raising the level of scrutiny of additional information submitted from the same source or sources, refising to accept
additional evidence from the same source or sources, seeking the prosecution of the claimant or claimant’s attorney
Jor presenting a fraudulent claim in violation of 18 US.C. § 132, and seeking sanctions from the Bankruplcy
Court.”

In fact, many trusts have adopted procedural language explicitly stating that they are not concerned with
inconsistent claiming behavior. For example, Scction 3.7(b)(3) of the Babcock & Wilcox Company
Asbestos PI Scttlement Trust Distribution Procedures includes the following language:

. Jailure to identifv B&W products in the claimant’s underlying tort action, or to other bankruptcy trusts, does not
preclude the claimant from recovering from the I Trust, provided the claimant otherwise satisfies the medical and
exposure requirements of this TDP.”

Based on this evidence, it seems that while the trusts may do a sufficient job identitying potential medical
fraud, they are severely lacking processes for identifying inconsistent and potcntlall\ frandulent exposure
allegations across multiple trust and tort claims. Without transparency across trusts I am not surprised
that GAO and RAND wecre unablc to find instances of alleged cxposurce fraud becausc there is currently
no avenue for identifying these claiming inconsistencies.

The quarterly reporting requircments of the FACT Act will finally provide trusts with a cost cffeetive
avenue for assessing claiming patterns across the entire trust system. This will allow trusts to properly
identify inconsistent claiming patterns and potential fraud. Morc importantly the provisions in the FACT
Act will act as an effective deterrent against future specious claiming practices.
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4. Typically a victim can recover from anyone who harms them, even if there were multiple
actors. Should the asbestos industry be subject to a different standard?

Ibelieve asbestos victims should be compensated through a fair process that appropriately allocates
responsibility based on the facts and the law.

5. Are asbestos trusts already required to disclose claim information? Do current state discovery
rules allow defendants to obtain this information if a judge determines it is relevant?

Tt is my understanding that state discovery laws vary in regards to the production of bankruptcy trust
claim forms and/or trust payments. As Ms. Schell pointed out in her testimony on May 12, 2012, itis a
process that is often met with plaintiffs” attorney opposition;

“The discovery system in the State courts is a problem. For one, the State in which the tort case is pending is
usually not the state in which the trust is formed, and so issuing a subpoena cannot be done by the State court sitting
over the tort suit. Instead it has to he done through a court in the jurisdiction where the trust is, and also, as 1
mentioned, that is often met with opposition.”

As Tsuggested in my answer to question 2 above from Ranking Member Cohen, the FACT Act should
climinate the extensive legal costs incurred by both defendants and plaintiffs under the current state
discovery rules by putting in place a single standard for how third parties can request information and
how the trusts arc cxpected to respond. Thave worked on a number of cngagements where cxtensive trust
discovery is sought, and the amount of time, resources, and costs spent on attorney fees from both sides
arguing over the merit of the discovery far outweighs the expensc of producing the actual information.
By standardizing the process, the FACT Act could save trusts a substantial amount of legal fees, and as
amended, will require the requesting third party to cover the reasonable costs associated with the actual
production of the information.



210



211

House Judiciary Committee
May 9, 2012
Page 2

were responsible, lists of exposure sites where the company’s products were known to have been
placed, and the Trust Distribution Procedures themselves, which set forth the “Scheduled” and
“Average” values for asbestos disease claim settlements paid by the trust, as well as the criteria a
claimant must establish to settle a claim with the trust. The trusts also file annually with the
bankruptcy court a report on the past year’s operations that include an audited financial statement
and schedules detailing the total claims filed, the total claims paid, and a breakdown of
malignant versus non-malignant claims.

In addition, defendants in the tort system may, and overwhelmingly do, use the extensive
discovery procedures available to litigants in civil litigation in state and federal courts. The
asbestos trusts we represent respond frequently, sometimes weekly, to subpoenas validly issued
on an asbestos defendant’s behalf from a state or federal trial court in which an asbestos personal
injury case is pending. This discovery is overseen by the state or federal trial courts in which the
cases are pending. The courts ensure the discovery is conducted in compliance with the rules of
civil procedure and evidence governing the cases. The discovery process today results in our
trust clients regularly producing to asbestos defendants, in response to valid subpoenas,
everything that an asbestos plaintiff may have filed with the trust in support of a claim. Even
more common are informal, consensual discovery requests, whereby the plaintiff and defendant
in an asbestos case agree and request our clients to produce what the claimant filed with the trust.
Through such formal and informal discovery, over the years our trust clients have produced to
asbestos defendants claim information submitted by thousands of trust claimants.

Between the public disclosures on the trusts’ web pages and their annual filings with the
bankruptcy courts, and the fulsome discovery available to asbestos defendants either informally
or under the modern rules of civil procedure and evidence, no one can fairly say that asbestos
trusts operate without sufticient transparency to asbestos defendants in the tort system.

Nonetheless, HB. 4369 would give asbestos defendants more, and at no cost to
themselves. Section (8)(A) would burden both the trusts and the bankruptcy courts with creating
central repositories for data on all asbestos victims who file claims with the asbestos trusts. (No
doubt the asbestos defendants wish this data to be provided in electronic form to aid them and
their insurers in maintaining a national database containing everything known about an asbestos
victim’s claim.) Section (8)(B) of HR. 4369 would create a statutory means of discovery
separate and apart from today’s court-supervised discovery. Section (8)(B) is more than just
superfluous to the discovery available to asbestos defendants today — it would move this
discovery outside the oversight of the trial courts and beyond the long-established, reasonable
bounds of the rules of civil procedure and evidence.

H.B. 4369 would not be a solution to the non-existent problem of “lack of transparency”
of asbestos trusts; it instead would create a set of new and wholly unnecessary problems for the
trusts and the bankruptcy courts.
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There Is No “Double Dipping”

Proponents of H.R. 4369 claim that the trust system allows for “double dipping,” when a
claimant receives more than his or her fair recovery by applying for compensation from more
than one trust and suing more than one defendant. Somehow, quarterly reporting on claims and
statute-based discovery will prevent this purported “double dipping.” Setting aside the
questionable efficacy of these proposed measures to meet this purpose, it must be stated
emphatically that there is no “double dipping” by asbestos trust claimants. The asbestos
defendants and their insurers desire the ease, to them, of centralized data repositories on asbestos
victims’ claims and freedom from the normal discovery rules applied by courts that H.B. 4369
would provide. They have manufactured the “double dipping problem” in order to justify their
desires.

Unquestionably, asbestos victims can recover from more than one asbestos trust and
more than one asbestos defendant in the tort system. There is nothing wrong or inappropriate in
this; it is coherent with and results from long-established tort law. In the tort system, asbestos
victims exposed to asbestos from many different sources bring suit against all the parties
responsible for these many sources of their exposure. The victims — the plaintiffs — typically
settle with the various defendants that they have sued, thereby receiving multiple payments in
their attempts to make themselves whole. The defendants pay in settlement only what each
reckons would be its proportionate share of the total liability to the plaintiff.

The asbestos trust system is a substitute for the tort system. It is designed as a private,
low-cost, alternative dispute resolution system in which claims are settled, not litigated.
Claimants submit claims to all trusts whose predecessor companies exposed the claimant to
asbestos. A claimant typically receives recoveries from multiple trusts and multiple asbestos
defendants, but the amount recovered from each is limited to the defendant’s share of fault.
“Double dipping” therefore is an intentionally misleading description.

Asbestos trusts settle claims at or near “Scheduled Values” and “Average Values” for
asbestos diseases in amounts set by the bankruptcy courts to approximate the pre-bankruptcy
settlement values paid by the predecessor companies. Inherently, these pre-bankruptcy
settlement values represent only the predecessor company’s proportionate share of the total
liability. Therefore, if an asbestos victim were to recover 100% of the “Scheduled Value” or
“Average Value” paid on a claim by an asbestos trust, the victim would not be made whole in
any way. Instead, the victim would have recovered only what amounts to one defendant’s share
of the total liability.

Importantly, recoveries from asbestos trusts are never at 100% of the trusts’ “Scheduled”
or “Average” claim values. Asbestos trusts are limited funds, able to pay only a fraction of the
recoveries paid out by the trusts’ predecessor companies prior to bankruptcy. Indeed, some of
the other asbestos trusts we represent pay claims at less than 1% of their “Scheduled” or
“Average” values. To suggest that claimants are somehow receiving a windfall from the trust
system is disingenuous. There are no windfalls to victims in the trust system, and there is no
“double dipping.”
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There Is No Widespread Fraud

Proponents of HR. 4369 consistently point to a case in an Ohio state court, Kananian v.
Lorillard Tobacco (Co. (Ohio Cuyahoga County Comm. Pl Jan. 18, 2007), as somehow
emblematic of widespread fraud by asbestos victims who file claims with asbestos trusts. But
despite the energetic efforts by defendants to find other cases of fraud, they are left with this
single instance of misconduct.

Tt is irresponsible to suggest that the trust system is rife with fraud based on this one
instance. As stated above, trusts have been responding to formal and informal discovery in
asbestos litigation on a regular basis for years. When considering the fact that defendants in the
tort system have cumulatively obtained tens of thousands of claimants’ trust filings — apparently
for the specific purpose of rooting out fraudulent and inconsistent statements — and have
discovered only this one case, the Kananian case is seen as a lonely outlier. This is truly the rare
exception that proves the rule that there is no widespread fraud by trust claimants.

H.R. 4369’s Requirements Are a Waste of Trust and Bankruptcy Court Resources

The reporting requirements set forth in HR. 4369 are extensive, and will require the
trusts to establish reporting systems and then administer quarterly reporting to bankruptcy courts.
Likewise, the bill will require the bankruptcy courts to develop means to receive, store, and
maintain data on thousands of asbestos claimants, presumably in electronic form.

The only beneficiaries of the reporting requirements are the proponents of this bill —
asbestos defendants in the tort system and their insurers. These groups seek to create a central
repository of information about every claimant in the trust system so that they can research
plaintiffs who file suit against them. They are free to do so at their own expense. They currently
can get this information through discovery on a case-by-case basis. This current system works
efficiently and effectively.  Asbestos defendants in the tort system get targeted information
specific to the plaintiff who is suing them, managed by a federal or state court with the power
and ready means to ensure that the defendants will get all information to which they are entitled.

A lack of access to information is not the complaint of the defendants — instead, it is that
they must bear the costs of obtaining this information. But the cost for obtaining the information
naturally lies with the defendants as the parties that injured the plaintiff and must answer to the
suit. This cost should not be shifted to trust funds dedicated to paying victims.
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No Bankruptcy Law Purpose Can Justify H.R. 4369’s
Amendments to the Bankruptcy Code

The purported concerns and justification underlying H.R. 4369 have nothing to do with
bankruptcy law. The trusts subject to this bill are now years removed from confirmation of their
predecessor companies’ bankruptcy plans. (For example, the Armstrong World Industries
bankruptcy proceedings ended in 2006.) The Bankruptcy Code governs the relationship between
debtors and their creditors, and so should any amendment. HR. 4369 does not pertain to the
debtor/creditor relationship, and instead pertains only to the desires of asbestos defendants in the
tort system.

Assigning bankruptcy courts to be a central repository of claimant data for asbestos
defendants, as section (8)(A) of H.B. 4369 would do, cannot serve any bankruptcy law purpose.
Moreover, any claim that such a repository is needed for tort defendants to properly defend
themselves is belied by the fact that these defendants can obtain claimant-specific information
through normal discovery procedures, as discussed above.

Nor is an additional, statute-based discovery right, which section (8)(B) of H.B. 4369
would create for asbestos defendants, necessary or appropriate. Discovery in the tort system
today is appropriately overseen and enforced by federal and state courts who have the litigants
before them and best can manage any case specific disputes relating to the information sought.
While section (8)(B) is silent on what court, if any, would oversee enforcement of this new
statutory discovery. A fair assumption is that it would fall to the bankruptcy courts, and this
would burden them with a task that has no relation whatsoever to the bankruptcy process.

In conclusion, the transparency and “double dipping” concerns of the proponents of H.R.
4369 are manufactured issues designed to justify wholesale, centralized data production to serve
the narrow interests of asbestos defendants and their insurers. Asbestos settlement trusts do a
remarkable job of limiting fraud and abuse. Imposing new reporting and discovery requirements
on the trusts is unnecessary and superfluous, and serves only to shift some of the costs of
litigation off asbestos defendants and onto trusts holding funds dedicated to the payment of
claimants injured by many of these same defendants. The trustees we represent respecttully urge
the Committee to reject HR. 4369.

Very truly yours,
KEATING MUETHING & KLEKAMP PLL

W KL fewo—

Kevin E. Irwin

KEl:amv

4365952.1
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There Is No Lack of Transparency

There is ample transparency in the operations of asbestos trusts. Most asbestos trusts
publish on their websites all the documentation that governs their payment of claims. These
include claim forms, releases, lists of asbestos products for which the predecessor companies
were responsible, lists of exposure sites where the company’s products were known to have been
placed. and the Trust Distribution Procedures themselves, which set forth the “Scheduled” and
“Average” values for asbestos disease claim settlements paid by the trust, as well as the criteria a
claimant must establish to settle a claim with the trust. The trusts also file annually with the
bankruptcy court a report on the past year’s operations that include an audited financial statement
and schedules detailing the total claims filed, the total claims paid, and a breakdown of
malignant versus non-malignant claims.

In addition, defendants in the tort system may, and overwhelmingly do, use the extensive
discovery procedures available to litigants in civil litigation in state and federal courts. The
ashestos trusts we represent respond frequently, sometimes weekly, to subpoenas validly issued
on an asbestos defendant’s behalf from a state or federal trial court in which an asbestos personal
injury case is pending. This discovery is overseen by the state or federal trial courts in which the
cases are pending. The courts ensure the discovery is conducted in compliance with the rules of
civil procedure and evidence goveming the cases. The discovery process today results in our
trust clients regularly producing to asbestos defendants, in response to valid subpoenas,
everything that an asbestos plaintiff may have filed with the trust in support of a claim. Even
more common are informal, consensual discovery requests, whereby the plaintiff and defendant
in an asbhestos case agree and request our clients to produce what the claimant filed with the trust.
Through such formal and informal discovery, over the years our trust clients have produced to
asbestos defendants claim information submitted by thousands of trust claimants.

Between the public disclosures on the trusts’ web pages and their annual filings with the
bankruptcy courts, and the fulsome discovery available to asbestos defendants either informally
or under the modern rules of civil procedure and evidence, no one can fairly say that asbestos
trusts operate without sufficient transparency to asbestos defendants in the tort system.

Nonetheless, H.B. 4369 would give ashestos defendants more, and at no cost to
themselves. Section (8)(A) would burden both the trusts and the bankruptcy courts with creating
central repositories for data on all asbestos victims who file claims with the asbestos trusts. (No
doubt the asbestos defendants wish this data to be provided in electronic form to aid them and
their insurers in maintaining a national database containing everything known about an asbestos
victim’s claim.) Section (8)(B) of H.R. 4369 would create a statutory means of discovery
separate and apart from today’s court-supervised discovery. Section (8)(B) is more than just
superfluous to the discovery available to ashestos defendants today — it would move this
discovery outside the oversight of the trial courts and beyond the long-established, reasonable
bounds of the rules of civil procedure and evidence.
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H.B. 4369 would not be a solution to the non-existent problem of “lack of transparency”
of asbestos trusts; it instead would create a set of new and wholly unnecessary problems for the
trusts and the bankruptcy courts.

There Is No “Double Dipping”

Proponents of HR. 4369 claim that the trust system allows for “double dipping,” when a
claimant receives more than his or her fair recovery by applying for compensation from more
than one trust and suing more than one defendant. Somehow, quarterly reporting on claims and
statute-based discovery will prevent this purported “double dipping.” Setting aside the
questionable efficacy of these proposed measures to meet this purpose, it must be stated
emphatically that there is no “double dipping” by asbestos trust claimants. The asbestos
defendants and their insurers desire the ease, to them, of centralized data repositories on asbestos
victims’ claims and freedom from the normal discovery rules applied by courts that H.B. 4369
would provide. They have manufactured the “double dipping problem” in order to justify their
desires.

Unguestionably, asbestos victims can recover from more than one asbestos trust and
more than one asbestos defendant in the tort system. There is nothing wrong or inappropriate in
this; it is coherent with and results from long-established tort law. In the tort system, asbestos
victims exposed to asbestos from many different sources bring suit against all the parties
responsible for these many sources of their exposure. The victims — the plaintiffs — typically
settle with the various defendants that they have sued, thereby receiving multiple payments in
their attempts to make themselves whole. The defendants pay in settlement only what each
reckons would be its proportionate share of the total liability to the plaintiff.

The asbestos trust system is a substitute for the tort system. It is designed as a private,
low-cost, alternative dispute resolution system in which claims are settled, not litigated.
Claimants submit claims to all trusts whose predecessor companies exposed the claimant to
asbestos. A claimant typically receives recoveries from multiple trusts and multiple asbestos
defendants, but the amount recovered from each is limited to the defendant’s share of fault.
“Double dipping” therefore is an intentionally misleading description.

Asbestos trusts settle claims at or near “Scheduled Values” and “Average Values” for
ashestos diseases in amounts set by the bankruptcy courts to approximate the pre-bankruptcy
settlement values paid by the predecessor companies. Inherently, these pre-bankruptcy
settlement values represent only the predecessor company’s proportionate share of the total
liability. Therefore, if an asbestos victim were to recover 100% of the “Scheduled Value” or
“Average Value” paid on a claim by an asbestos trust, the victim would not be made whole in
any way. Instead, the victim would have recovered only what amounts to one defendant’s share
of the total liability.

Importantly, recoveries from asbestos trusts are never at 100% of the trusts’ “Scheduled”
or “Average” claim values. Asbestos trusts are limited funds, able to pay only a fraction of the
recoveries paid out by the trusts’ predecessor companies prior to bankruptcy. Indeed, some of
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the asbestos trusts we represent pay claims at less than 1% of their “Scheduled” or “Average”
values. To suggest that claimants are somehow receiving a windfall from the trust system is
disingenuous. There are no windfalls to victims in the trust system, and there is no “double
dipping.”

There Is No Widespread Fraud

Proponents of H.R. 4369 consistently point to a case in an Ohio state court, Kananian v.
Lorillard Tobacco Co. (Ohio Cuyahoga County Comm. Pl. Jan. 18, 2007), as somehow
emblematic of widespread fraud by asbestos victims who file claims with asbestos trusts. But
despite the energetic efforts by defendants to find other cases of fraud, they are left with this
single instance of misconduct.

It is irresponsible to suggest that the trust system is rife with fraud based on this one
instance. As stated above, trusts have been responding to formal and informal discovery in
asbestos litigation on a regular basis for years. When considering the fact that defendants in the
tort system have cumulatively obtained tens of thousands of claimants’ trust filings — apparently
for the specific purpose of rooting out fraudulent and inconsistent statements — and have
discovered only this one case, the Kananian case is seen as a lonely outlier. This is truly the rare
exception that proves the rule that there is no widespread fraud by trust claimants.

H.R. 4369’s Requirements Are a Waste of Trust and Bankruptey Court Resources

The reporting requirements set forth in H.R. 4369 are extensive, and will require the
trusts to establish reporting systems and then administer quarterly reporting to bankruptcy courts.
Likewise, the bill will require the bankruptcy courts to develop means to receive, store, and
maintain data on thousands of asbestos claimants, presumably in electronic form.

The only beneficiaries of the reporting requirements are the proponents of this bill —
ashestos defendants in the tort system and their insurers. These groups seek to create a central
repository of information about every claimant in the trust system so that they can research
plaintiffs who file suit against them. They are free to do so at their own expense. They currently
can get this information through discovery on a case-by-case basis. This current system works
efficiently and effectively.  Asbestos defendants in the tort system get targeted information
specific to the plaintiff who is suing them, managed by a federal or state court with the power
and ready means to ensure that the defendants will get all information to which they are entitled.

A lack of access to information is not the complaint of the defendants — instead, it is that
they must bear the costs of obtaining this information. But the cost for obtaining the information
naturally lies with the defendants as the parties that injured the plaintiff and must answer to the
suit. This cost should not be shifted to trust funds dedicated to paying victims.
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No Bankruptcy Law Purpose Can Justify H.R. 4369’s
Amendments to the Bankruptcy Code

The purported concerns and justification underlying H.R. 4369 have nothing to do with
bankruptcy law. Our trust clients subject to this bill are now many years removed from
confirmation of their predecessor companies’ bankruptcy plans. The Bankruptcy Code governs
the relationship between debtors and their creditors, and so should any amendment. H.R. 4369
does not pertain to the debtor/creditor relationship, and instead pertains only to the desires of
asbestos defendants in the tort system.

Assigning bankruptcy courts to be a central repository of claimant data for asbestos
defendants, as section (8)(A) of H.B. 4369 would do, cannot serve any bankruptcy law purpose.
Moreover, any claim that such a repository is needed for tort defendants to properly defend
themselves is belied by the fact that these defendants can obtain claimant-specific information
through normal discovery procedures, as discussed above.

Nor is an additional, statute-based discovery right, which section (8)(B) of H.B. 4369
would create for asbestos defendants, necessary or appropriate. Discovery in the tort system
today is appropriately overseen and enforced by federal and state courts who have the litigants
before them and best can manage any case specific disputes relating to the information sought.
While section (8)(B) is silent on what court, if any, would oversee enforcement of this new
statutory discovery. A fair assumption is that it would fall to the bankruptcy courts, and this
would burden them with a task that has no relation whatsoever to the bankruptcy process.

In conclusion, the transparency and “double dipping” concerns of the proponents of H.R.
4369 are manufactured issues designed to justify wholesale, centralized data production to serve
the narrow interests of asbestos defendants and their insurers. Asbestos settlement trusts do a
remarkable job of limiting fraud and abuse. Imposing new reporting and discovery requirements
on the trusts is unnecessary and superfluous, and serves only to shift some of the costs of
litigation off asbestos defendants and onto trusts holding funds dedicated to the payment of
claimants injured by many of these same defendants. The trustees we represent respectfully urge
the Committee to reject H.R. 4369.

Very truly yours,
KEATING MUETHING & KLEKAMP PLL

o K5 fewor—

Kevin E. Trwin

KEL:amv
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Campbell & Levine, LLC

Attorneys at Law

May 9, 2012
The Honorable Lamar Smith The Honorable John Conyers, Jr.
Chair, Housc Judiciary Commitiee Ranking Member, House Judiciary Committee
2409 Rayburn House Office Building 2426 Rayburn House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

Re: The Furthering Asbestos Claims Transparency Act of 2012
Dear Chairman Smith and Ranking Member Conyers:

A bill has been introduced in the House of Representatives titled The Furthering Asbestos
Claims Transparency Act of 2012, or H.R. 4369, as an amendment to Section 524(g) of the
Bankruptcy Code. Proponents of the amendment claim that it would ensure “greater
transparency” in the operation of the asbestos settlement trusts that have been or will be
established to facilitate the implementation of confirmed bankruptcy reorganization plans that
comply with Section 524(g) of the Bankruptcy Code. The asbestos settlement trusts named
hereafter, represented by our firm, submit the following comments and background to aid the
Tiouse Judiciary Committee staff in considering the merits of the amendment: Owens
Corning/Fibreboard Asbestos Personal Injury Trust; United States Gypsum Asbestos Personal
Injury Settlement Trust; The Babcock & Wilcox Company Asbestos Personal Injury Trust; and
The Federal-Mogul Asbestos Personal Injury Trust.

1. Background

The single most positive development in the management of corporate asbestos liability
and the payment of asbestos disease victims in the United States has been the utilization of
scttlement trusts in conjunction with the reorganivation and discharge provisions of the
Bankruptey Code, specifically section 524(g). This development has allowed any number of
major American cmployers — including Owens Corning, United States Gypsum, Babcock &
Wilcox, and Federal-Mogul — to establish and fund trusts for the benefit of asbestos diseasc
victims, in exchange for a court-ordered discharge from any further liability for both ptesent and
future asbestos-related claims. The result has been not only the continuing employment of the
tens of thousands of Americans employed by these companies as well as the continuing operation
of them as solvent businesses, but also the free-market establishment of a privately funded, cost-
efficient, expedited process for compensating American workers and their families, victimized by
the disabling diseases — often fatal — that are caused by exposure to asbestos.

Contrary to a common misconception, asbestos scttlement trusts are not created or

established under the Bankruptey Code. Asbestos settlement trusts, just like the reorganized
companies that emerge from bankruptcy, are legal entities organized and regulated under state

Pittsburgh, Pennsylvania  Wilmington, Delaware
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law,! and are governed by a well-established body of state law and procedure, The trusts are
funded entirely by contributions from the reorganized business, and, often, proceeds from its
insurer, as well. No government funding is provided.

It is important to understand Scction 524(g) in its historical context. The first asbestos
trust was established through the Johns Manville Corporation reorganization in thc 1980s.
Manville filed for chapter 11 bankruptcy protection becausc of its overwhelming obligations for
asbestos claims in the tort system. It needed to find a format to liquidate present and future
claims, and to determine how much of the company’s assets needed to be rescrved to pay the
asbestos-claimant constituency. A channeling injunction ultimately directed all asbestos-related
claims to the Manville trust, which assumed the liabilities of the debtor and was funded, in part,
by stock of the reorganized company. Manville’s stock was rendered unmarketable, however,
because of concerns in the market that, should the trust run out of funds, the channeling
injunction could be successfully challenged by future claimants for a lack of “due process,” and
Manville therefore would again be subject to asbestos claims, and would again be insolvent.

Congress responded to that concern by enacting section 524(g) of the Bankruptcy Code,
which allows for a channeling injunction to issue and be enforceable against the holders of future
claims, so long as certain requirements are met, including (i) the appointment of a representative
to protect the interests holders of future claims, and (ii) the channeling of all asbestos claims to a
trust, which must operate in a manner that provides reasonable assurance that similarly situated
present and future claims will be treated in substantially the same manner. There is no
requirement that the trust operate either for the benefit of solvent third-party defendants in the
tort system or for the benefit of other trusts. They operate solely for the benefit of their express
beneficiaries, the holders of asbestos claims against the trust.

11. The Amendment Does Not Benefit the Trust’s Beneficiaries

The proposed amendment does not, as its proponents claim, protect either the trusts or
their beneficiaries. Rather, the amendment merely changes the rules in the tort system so as to
impose increased costs on the trusts’ claimants. The litigation advantage that this proposed
amendment provides to solvent asbestos defendants is its only practical purpose. The trusts
believe that any legislation that unduly and unnecessarily incrcases the costs of trust
administration and thus reduces the funds available to pay claimants is a fundamentally flawed
idea. The proposed amendment in no way would protect either the trusts or their beneficiarics. In
fact, it does the opposite — it burdens them.

There is no bankruptcy-related justification for requiring the trusts to provide such post-
confirmation reporting to either the Court or to third parties who have no bencficial interest in the
trusts. The Bankruptcy Code and the Bankruptcy Court may not be used as a collateral source of
judicial authority to increase the costs to trusts and thereby diminish the payments to trust
claimants. Discovery in non-bankruptey actions, which the proposed rule would purport to

L See, e.g., United States Gypsum Asbestos Personal Injury Settlement Trust Agreement §1.1 (noting that the

trust is created as a statutory trust under Chapter 38 of'title 12 of the Delaware Code and referencing the filing of a
Certificate of Trust with the Delaware Secretary of State). First Amended Chapter 11 Plan of Reorganization of USG
Corporation and Its Debtor Subsidiaries, /n Re: USG Corporation, Case No. 01-2094 (Bankr. D.Del. May 5, 2006),
Dkt. No. 10810 (Exhibit 1.A.18).
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govern, is not a bankruptey issue and is entirely beyond the scope of the federal bankruptcy
power.

III. The Proposed Amendment Falls Qutside the Scope of Bankruptey Jurisdiction

The proposed amendment does not concern practice or procedure in bankruptcy cases. It
would apply only after a plan is confirmed, and would impose burdens upon the trusts solely to
benefit third parties, not the bencficiarics of the trust. It purports to govern discovery in personal
injury litigation brought in another court, a matter clearly uarelated to bankruptcy jurisdiction,
and to the extent it purports to govern discovery in any state court, violates fundamenial
principles of federalism.

IV. The Proposed Amendment is Not Necessary; Information is Available Already

The plan documents in asbestos-related bankruptey cases require that the trustees of the
asbestos setllement trusts submit annual reports and account to the bankruptcy court that
confirmed the plan. These reporting requirements are not mandated by Section 524(g) or any
other provision of the Bankruptey Code, but are included in the plan documents themselves 1o
ensure that the trusts remain subject to the continuing jurisdiction and supervision of the
bankruptcy court, and thus are qualified settlement funds for tax purposes.z While the plans
themselves could require that the trusts submit more detailed reports, post-confirmation reporting
requirements is a matter that solely affects the substantive rights of the trusts, their settlors and
their bencficiaries, who negotiated the plan.

Accordingly, substantial information regarding the trusts is already published. The
annual reports which the trusts file with their respective bankruptey courls are available to the
public online. The GAO found that each of the 47 asbestos trust annual financial reports for
2009 and 2010 that it reviewed included not only the total amount of payments made by the
trusts, but also, in most cases, the total number of claims received and paid. The annual reports
typically include audited financial statements and sumumaties of claim disposition. The
summaries include: (i) the number of claims and dollar amounts paid; (ii) a breakout between
malignant claims and non-malignant claims; and (iii) the trust’s current payment percentage.
Morcover, the trusts” websites not only contain their court-approved Trust Agreements and Trust
Distribution Procedurcs, which disclose the scheduled values paid by discasc category, but also
contain in most cases an identification of the products and sites that they recognize as giving rise
to bona-fide exposure evidence in support of claims against that trust. Thus, solvent defendants
who obtain a work history from a plaintiff can easily use this information to determine whether
that plaintiff would have a trust claim and, if so, its approximate value.

The trust documents approved by the district and bankruptey courts for use by the
asbestos trusts expressly provide that information about claims must be treated as confidential
and not be released unless either: (i) the claimant consents, or (ii) the trust is scrved with a valid
subpoena. Such a confidentiality provision is not unusual; it mirrors the practice that is followed
by solvent defendants in the tort system with regard to their own settlements and settlement
negotiations. In any case, the GAO found in its recent report that litigants in the tort system can

2 See Treas. Reg, §1.468B-1 (1993),
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readily obtain information from the trusts regarding claimants, such as their exposure to a
particular company’s asbestos-containing products, pursuant to a court-issued subpoena.
Moreover, defendants can routinely obtain such information directly from the claimants
themselves in discovery.

The trustees of the asbestos setflement trusts, each of whose appointments have been
approved by a bankruptey court, are fiduciaries who must at all times manage the trusts and their
assets consistent with the purposes of the trust they serve, solely in the best interest of its
beneficiaries. It is their responsibility to ensure that funds are paid only to legitimate
beneficiarics. Bach trust pays only for its several share of liability to its claimants. The amount
that each trust pays reflects the fact that most claimants will have claims against a number of
other tortfeasors — both other trusts and solvent defendants. And because the vast bulk off
ashestos claims are settled, rather than tried to verdict, the total amount to which a claimant is
entitled is never fixed.” Thus, even if each trust or solvent defendant in the tort system knew the
settlements paid by other trusts or solvent defendants, without a trial and verdict it simply is not
possible to establish that a claimant has obtained a full recovery of his damages.

V. Conclusion

The proposed amendment serves no bankruptey purpose, and violates principles of
federalism. The proposed amendment is unnecessary and bad policy. Rather than protecting the
trusts and the victims of asbestos exposure, the proposed amendment burdens them with a loss of
confidentiality and additional administrative expenses for purposes beyond the proper scope of
the Bankruptey Code.

Yours Very Truly,
Douglas A. Campbell
DAC/Ip
cc: Howard Coble, Chairman of the Subcommittee on Courts,
Commercial and Administrative Law

Steve Cohen, Ranking Member of the Subcommittee on Courts,
Commercial and Administrative Law

3 As Judge Fitzgerald recently noted in the Bordex ¢ase; the value of 4 ¢laim is ot “fixed,” other than by a

verdict at trial that has become final and non-appealable. See Hearing Transcript at 26, In re Specially Prods.
Holding Corp., No. 10-11780 (Bankr. D. Del. Dec. 13, 2010) {excerpts attached as Ex. [f) (*[H]ow has the amount
of the claim ever been fixed so that you could possibly know that the plaintiff has recovered a full share if'it’s
pursuant to a settlement?”). .
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The Honorable Lamar Smith, Chairman The Honorable John Conyers, Jr.,

House Judiciary Committee House Judiciary Committee

2409 Rayburn House Office Building 2426 Rayburn House Office Building
Washington, DC 20515 Washington, DC 20515

The Honorable Howard Coble, Chairman The Honorable Steve Cohen
Subcommittee on Courts, Commercial and Subcommittee on Courts, Commercial and
Administrative Law Administrative Law

2188 Rayburn House Office Building 1005 Longworth House Office Building
Washington, DC 20515 Washington, DC 20515

Re:  Opposition to H.R. 4369, the Furthering Asbestos Claim Transparency Act

Dear Congressmen:

We are the below-listed legal representatives for future asbestos personal injury claimants
(“Future Claimants’ Representatives” or “FCRs”) with respect to certain asbestos personal injury
settlement trusts that have been established under reorganization plans pursuant to 11 U.S.C. §
524(g). We write in opposition to H.R. 4369, the Furthering Asbestos Claim Transparency
(“FACT”) Act, which we understand will be the subject of a hearing before the Subcommittee on
Courts, Commercial and Administrative Law on May 10. For the reasons set forth below, we
respectfully submit that the subcommittee should table, report unfavorably, or otherwise take no
further action with respect to the FACT Act.

L Overview of the FACT Act

The FACT Act would amend 11 U.S.C. § 524(g) by adding a new subsection (8), which
would impose certain disclosure requirements on each asbestos settlement trust created under a
reorganization plan pursuant to Section 524(a). Specifically, the FACT Act would require a trust
(1) to file with the bankruptcy court and the United States Trustee quarterly reports that
“describ[e] each demand the trust received from, including the name and exposure history of, a
claimant and the basis for any payment from the trust made to such claimant”; and (2) “upon

01:12074691.1
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written request” to timely provide “any information related to payment from, and demands for
payment from, such trust . . . to any party to any action in law or equity if the subject of such
action concerns liability for asbestos exposure.”

We understand that the FACT Act is intended to cure alleged deficiencies in the fairness
and transparency of the trusts that some persons allege are overpaying or paying fraudulent
claims. The FCRs’ experience with the trusts demonstrates otherwise. In fact, the trust system
has proven to be an effective means for companies to resolve asbestos liability while alleviating
the tremendous burden asbestos litigation has inflicted upon the judicial system.'

The FACT Act would harm asbestos personal injury claimants, especially the future
claimants. Compliance with the Act’s unnecessary and unreasonable reporting and discovery
obligations would divert resources from the trusts’ limited funds, which were specifically created
to pay the claims of individuals stricken with asbestos-related diseases, for the benefit of third
party defendants in non-bankruptcy, asbestos-tort litigation. Moreover, the Act serves no
bankruptcy or trust purpose and unnecessarily usurps the existing federal and state laws that
govern the discovery of information in litigation. Additionally, the Act would require disclosure
of the identity of every person who files a claim with a trust and the amount paid by a trust with

respect to every valid claim, resulting in the wholesale abridgment of the privacy rights of

! See, e.g.. In re Federal-Mogul Global Inc., 2012 U.S. App. LEXIS 8814, *20 (3d Cir. May 1,
2012) (“[T]he trusts appear to have fulfilled Congress’s expectation that they would serve the
interests of both current and future asbestos claimants and corporations saddled with asbestos
liability. In particular, observers have noted the trusts’ effectiveness in remedying some of the
intractable pathologies of asbestos litigation, especially given the continued lack of a viable
alternative providing a just and comprehensive resolution.”); fn re Combustion ng’g, Inc., 391
F.3d 190, 200-201 (3d Cir. 2004) (“For decades, the state and federal judicial systems have
struggled with an avalanche of asbestos lawsuits. For reasons well known to observers, a just and
efficient resolution of these claims has often eluded our standard legal process - where an injured
person with a legitimate claim (where liability and injury can be proven) obtains appropriate
compensation without undue cost and undue delay.”).
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hundreds of thousands of individuals who did nothing except seek compensation from a trust.
Accordingly, the FACT Act should be rejected.

11. Background on Section 524(g) and the
Role of Future Claimants’ Representatives

In 1994, Congress enacted Section 524(g) to codify the trust and channeling-injunction
mechanism used in the Johns-Manville and UNR bankruptcy cases. Section 524(g) was created
to serve the dual purposes of preserving the assets of companies facing mass asbestos liability
and protecting the claims of pending and future asbestos personal injury victims. Subject to the
specific requirements of Section 524(g), a debtor can obtain relief from its asbestos liability by
establishing a trust that will assume, and to which an injunction will channel, the debtor’s
liability for present and future asbestos claims.

Bankruptcy reorganizations under Section 524(g) have resulted in the creation of more
than 60 asbestos settlement trusts, including those formed by household-name companies like
Armstrong World Industries, Babcock & Wilcox, Celotex, Johns Manville, and Owens Corning,
The trusts provide an efficient way to resolve and pay the claims of asbestos victims outside of
the over-burdened judicial system. Under Section 524(g) and the trust system, many reorganized
companies have been able to continue their business operations, providing a source of funding
for the trusts and preserving jobs that otherwise would be lost in a liquidation.?

As evident in Section 524(g), Congress recognized the need for an independent person to

represent the interests of future claimants. Section 524(g) requires that a trust be structured in a

2 See Iederal-Mogul, 2012 U.S. App. LEXIS 8814, *11 fn.8 (“As one senator described it,
§ 524(g) “affirm[s] what Chapter 11 reorganization is supposed to be about: allowing an
otherwise viable business to quantify, consolidate, and manage its debt so that it can satisfy its
creditors to the maximum extent feasible, but without threatening its continued existence and the
thousands of jobs that it provides.””) (quoting 140 Cong. Rec. 28,358 (1994) (statement of Sen.
Brown)).
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manner that provides reasonable assurance that future claimants will be treated similarly to
present claimants, that sufficient resources will be available to fund their claims, and that they
will be treated fairly and equitably.

It is important to note that Section 524(g) does not create or otherwise govern an asbestos
settlement trust. The trusts are established and regulated under state law pursuant to trust
agreements approved in a debtor’s bankruptcy case. Moreover, Section 524(g) nowhere requires
post-confirmation reporting by an asbestos settlement trust or that a trust assist the discovery
efforts of any party in non-bankruptey litigation.

As Future Claimants’ Representatives, we represent those individuals who have been
exposed to asbestos and have not yet brought claims for asbestos personal injury, but will assert
such claims when their injuries manifest (“Future Claimants™). We offer a unique perspective on
the FACT Act because we are non-partisan participants with respect to asbestos bankruptcy
proceedings and trusts. Many of us have dedicated decades of our careers to the fair resolution of
asbestos claims. We are former judges, practicing lawyers, law professors, mediators, and
administrators of claims-resolution organizations. None of us, however, has ever directly brought
a claim based on an asbestos personal injury, and we have no personal stake in the outcome of
any asbestos litigation or legislation. Through experience, we have become intimately familiar
with the economic, administrative, and logistical issues that arise in creating a limited fund to
satisfy the claims of an unknown number of Future Claimants.

A primary objective of any Future Claimants’ Representative is to ensure that the trust is
funded with and maintains sufficient assets to provide for fair and equitable recoveries by Future
Claimants. This is no small challenge because it is difficult to predict how many Future

Claimants will file valid claims, how serious their diseases will be, and how the trust’s assets will

01:12074691.1
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fare over time. Meeting this challenge requires the creation and oversight of adequate
administrative and procedural safeguards to minimize the risk that a trust will prematurely
exhaust its funds. It also requires that a trust be structured and operated in a manner that ensures
the trust properly compensates asbestos personal injury victims and does not pay frivolous or
fraudulent claims. These are matters to which we devote careful attention, diligent research, and
zealous advocacy.

The FACT Act is the latest in a string of attempts by defendants of asbestos claims to
alter the system of asbestos settlement trusts to their advantage. Recently, the United States
Chamber of Commerce’s Institute for Legal Reform proposed a new Federal Rule of Bankruptcy
Procedure that would have imposed similar disclosure requirements on asbestos settlement
trusts.® That measure was rejected by a subcommittee of the Judiciary Conference.” Likewise,
the FACT Act should be rejected because its proposal to amend Section 524(g) to require trust
disclosures is flawed, is not warranted by any legitimate justification, and will not achieve the
goals that the Act purports to further. Initiatives to address the disclosure and discovery of

information in the tort system are more appropriately addressed at the state level.

3 See Bankruptcy Rule Suggestion 10-Bk-H, available at

http://www, uscourts gov/uscourts/RulesAndPolicies/rules/BK %208 uggestions%6202010/10-BK-
H-Suggestion¥20Harold%20Kim pdf.

" After receiving objections from several trusts and FCRs and holding a hearing on the matter,
the Judiciary Conference’s Advisory Committee on Bankruptcy Rules declined the proposal. See
Dec. 12, 2011 Memo. Report from Advisory Committee on Bankruptcy Rules to Committee on
Rules of Practice and Procedure at 10-11, available at

http/Aeww nscourts. goviuscourts/RulesAndPolicies/rmiles/Reports/BK 12-201 1 .pdf; Sept.26-27,
2011 Minutes of Advisory Committee on Bankruptcy Rules, Report of Subcommittee on
Business Issues, at 10-11, available at

19, 2011 Subcommittee on Business Issues Memo. to Advisory Committee on Bankruptcy
Rules, available at
hitp//www uscourts gov/uscourts/Rules AndPolicies/rules/ Agenda%20Books/Bankruptcy/BKI0
11-09%20Addendum pdf.
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The FACT Act would further none of the purposes underlying Section 524(g) and would
harm, not help, the trusts’ claimants, particularly the Future Claimants. The Act would require a
trust to disclose information that would benefit only third parties - to whom the trust owes no
duty - to the serious detriment of the trust’s intended beneficiaries and fiduciaries. Solvent
defendants in the tort system would not be likewise subject to the same disclosure obligation,
giving them an advantage that cannot reasonably be deemed to increase the fairness of asbestos
claims or litigation.

L. The FACT Act is Unnecessary Because the Trusts Have
Sufficient Structural Features to Deter Fraud and Abuse

The FACT Act is a resolution in search of a problem. With respect to the trust system,
there is no evidence indicating that there is insufficient transparency, that there is a problem of
fraudulent and abusive claims significant enough to justify the costs of the required disclosures,
or how the disclosures would actually remedy such a problem, to the extent it even exists.

Among the myriad of claims filed since the first asbestos settlement trust began
processing claims, proponents of schemes like the FACT Act point only to a few isolated
incidences of inconsistent claims as support for the assertion that greater transparency is needed.
Defendants of asbestos claims in the tort system and their insurers routinely and unabashedly
impugn the trusts as being plagued with multiple, duplicative, and fraudulent claims. To be clear,
these are serious issues that the Future Claimants’ Representatives do not view lightly. And
while there is no surefire method to completely prevent attempts to abuse the trust system, there

is simply no evidence that such practices are rampant or widespread. Indeed, the Government
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Accountability Office recently studied the trusts and criticisms levied at them, but found no
pervasive problem of fraud or impropriety.

Moreover, the simple fact that a claimant submits claims to, and receives payment from,
multiple trusts does not mean the claimant is abusing the system. Assertions that claimants are
“gaming the system” or obtaining double recoveries by receiving payment from multiple trusts
and in the tort system are based on the faulty premise that a claimant simply has to file a claim to
recover payment. The trusts do not settle and pay every claim that is filed, but routinely reject
those that are deficient. To succeed on a trust claim or in the tort system, a claimant must
establish, inier alia, exposure to the products of the company allegedly liable for the claimant’s
asbestos-related injury.

Multiple trusts or defendants can in fact be responsible for a claimant’s asbestos-related
injury. Asbestos was prevalent in several industries, which means a tradesman could be exposed
to the asbestos-containing products of multiple defendants throughout his career. Unless (and
until) there is an adjudication of liability and apportionment of damages, each defendant is liable
for its joint and several share. On the other hand, each trust pays only its respective several share
of liability.

A claimant is not necessarily able to recover fully for his damages. Trust payments are

based on “scheduled values” for specified disease claims. Most trusts lack sufficient funds to pay

% U.S. Gov’t Accountability Office, GAO-11-819, Asbestos Injury Compensation: The Role and
Administration of Asbestos Trusts at 23 (Sept. 2011) (“GAO Report™) (“According to the
officials we interviewed at all 11 trusts we selected, each trust is committed to ensuring that no
fraudulent claims are paid by the trust, which aligns with their goals of preserving assets for
future claimants. Although the possibility exists that a claimant could file the same medical
evidence and altered work histories with different trusts, each trust’s focus is to ensure that each
claim meets the criteria defined in its TDP, meaning the claimant has met the requisite medical
and exposure histories to the satisfaction of the trustees. Of the trust officials that we interviewed
that conducted audits, none indicated that these audits had identified cases of fraud.”).
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the full value of claims and thus pay only a percentage of their respective several share of
liability.

The Act is unnecessary because the asbestos trusts established through Section 524(g)
plans of reorganization generally include features that provide for transparency, and prevent the
payment of fraudulent, duplicative, or multiple claims. Any tort-system litigant can seek claim
information through the normal discovery channels. Moreover, the trusts are structured to deter
abusive claims practices.

Each trust’s governing documents are publicly available and describe the procedures the
trust will use to process and resolve claims, the medical and exposure criteria required to
establish a valid claim, and the scheduled, average, and maximum values that a trust will pay for
aclaim by disease level. Additionally, a trust’s governing documents typically require the trust to
file an annual report with the bankruptcy court that sets forth the number and type of claims
resolved and paid, as well as the trust’s expenditures, during the reporting period.

The trusts’ governing documents also authorize the trusts to establish audit and other
mechanisms to verify the credibility of claims. The trusts can require additional information from
claimants, decline to accept claims from any individual or entity that engages in improper
practices, and penalize a claimant or claimant attorney in a variety of ways, including denying a

claim, initiating fraud litigation, or seeking sanctions from the bankruptey court.® Also, the trusts

¢ See GAO Repot at 21 (“If a trust has any concerns about a claim, the trust may request the
claimant provide additional documentation, such as other independent medical records. Officials
we interviewed at 5 of the 11 trusts told us they also track public information and court filings to
determine if questions are raised in the tort system about the authenticity of information and
claims filed by a particular lawyer or claimant. In cases where questions are raised about the
validity of claims from particular individuals, trusts [sic] officials stated that they will further
inspect such claims.”).
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typically require that claims filed with the trusts must be signed by the claimant or the claimant’s
representative subject to the penalties of perjury.

Structurally, the trusts are governed by one or more trustees who have fiduciary duties to
the trust’s beneficiaries. A trustee’s duties require him to ensure that trust resources are
safeguarded and preserved for all beneficiaries and that claims are fairly and equitably resolved.
Moreover, the trustees generally are highly qualified individuals with substantial experience in
the field of asbestos claims and are thus knowledgeable about asbestos claims, both credible and
meritless.

The Future Claimants’ Representatives also have a vested interest in ensuring that only
valid claims are paid by their respective trusts. A Future Claimants’ Representative has a
fiduciary duty to protect the interests of Future Claimants and ensure that trust resources are
preserved so that Future Claimants can be treated and paid fairly, equitably, and similarly to
current claimants. Both the trustees and the Future Claimants” Representatives have access to the
information that would be subject to disclosure under the FACT Act and are under fiduciary
duties to ensure that the trusts’ assets are not wasted on the improper payment of multiple,
duplicative, or fraudulent claims.

IV.  The FACT Act Serves No Bankruptcy Purpose
and Does Nothing to Advance the Purposes of the Trusts

The FACT Act serves no bankruptcy purpose. On the contrary, the only purpose that
would be served by the Act is that of aiding defendants of asbestos claims in non-bankruptcy
litigation in both federal and state courts. There is no legitimate bankruptcy-related justification
to require the post-confirmation disclosures the FACT Act would impose or to render the
bankruptcy courts or United States Trustees depositories for such non-bankruptcy-related
information. The trusts are not created or established under 11 U.S.C. § 524(g). Rather,
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following confirmation of the bankruptcy plans of the entities whose asbestos liability they
assume, the trusts are created, organized, and regulated under state law. They are funded entirely
by private sources, usually with equity and other assets of the debtor and proceeds from the
debtor’s insurance policies.

While many of the trusts submit annual reports and accountings to the bankruptcy courts
that approved the plans under which the trusts were established, that reporting is not required by
Section 524(g) or any other bankruptcy law. Rather, the trusts submit annual reports and
accountings pursuant to the terms of the plans that authorized the creation of the trusts and
approved the trusts’ governing documents, which require the reporting and accounting for tax
purposes to maintain the trusts’ status as qualified settlement funds. The bankruptcy courts’
Jjurisdiction to receive and approve the reports arises from requirements invented and imposed by
parties in the bankruptcy case and reflected in the plans and trust-governing documents. In
contrast, the detailed, quarterly disclosures the FACT Act would require have no relation to the
implementation and administration of the plans or the trusts created under them. Likewise, the
trusts are not under the jurisdiction of and generally have no interaction with the United States
Trustees.”

Moreover, the Act exceeds the scope of the Bankruptcy Code by purporting to regulate
discovery in non-bankruptcy cases, particularly state-court cases that are not subject to federal
jurisdiction. The disclosure and discovery of asbestos claims and exposure histories of tort-

system plaintiffs are issues properly reserved for resolution at the state level. Indeed, the states

7 See 28 U.S.C. §§ 582-589b; GAO Report at 13 (“Postconfirmation, neither the courts nor the
U.S. Trustees have any specific statutory or other requirements to oversee a trust’s
administration, The bankruptcy court, however, ordinarily maintains limited postconfirmation
jurisdiction over the trust, including receipt of annual financial reports filed by a trust, which are
usually filed with the court in accordance with a trust’s reorganization plan or trust agreement.”).

01:12074691.1
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are addressing such issues through legislation® and court-mandated disclosures” that impose
obligations on the parties to the tort litigation, negating the need for Congress to act on these
issues or impose additional burdens on the trusts.

The FACT Act serves no interest of the trusts or trust claimants, least of all Future
Claimants. A trust would derive no benefit from other trusts disclosing information under the
Act. The only potential beneficiaries of the disclosures required under the Act are third party
defendants of asbestos claims in the tort system and insurance companies whose policies cover
such defendants. Moreover, the resolution of a claim by a trust is a settlement between the trust
and claimant. Settlement amounts generally are not disclosed or discoverable, except after a
verdict as necessary to prevent a double recovery. Absent the FACT Act, the amount paid to a

claimant would not be public information in the tort system.

¥ In several states, pending legislation entitled the Asbestos Claims Transparency Act would (a)
require tort-system plaintiffs to disclose their trust claims and payments and provide those
materials directly to the defendants they sue for asbestos-related injuries, and (b) create a
presumption that the plaintiff’s trust claims are relevant to and discoverable in a tort action. See
HB. 477, Reg. Sess. (La. 2012); S.B. 1792, 53" Leg., 2d Sess. (Okla. 2012); H.B. 380, 129"
Gen. Assembly, 2011-12 Reg. Sess. (Ohio 2011).
? See, e.g., Inre Asbestos Litigation, C.A. No. 77C-ASB-2, Standing Order No. 1 — Amended on
April 29, 2011 at 5 (Del. Super. Apr. 29, 2011) (requiring plaintiff to serve defense counsel
within 30 days of filing complaint with “[c]opies of all claim forms and related materials related
to any claims made by plaintiff to any . . . trust, entity or person related to or in any way involved
with asbestos claims. This shall include, but is not limited to, copies of all materials related to . .
. claims made to trusts for bankrupt asbestos litigation defendants.”); In re All Asbestos
Litigation Filed in Macdison County, Standing Case Management Order for All Asbestos
Personal Injury Cases, Standard Asbestos Interrogatories Directed to Plaintitfs § 26 (11l. Cir. Ct.
Jan. 2011) (“Have you ever filed suit or made a claim against any person or entity, including but
not limited to any bankruptcy trust, for recovery of damages allegedly caused by an exposure to
asbestos . . . .77; requesting details of any such claim); /n re Asbestos Litigation, Master Case
Management Order for Asbestos-Related Personal Injury Claims (Pa. Ct. Common Pleas, Phila.
Cnty. Dec. 2, 2010) at 3 (requiring plaintiffs to “serve answers to Defendants’ Master
Interrogatories and Requests for Production Directed to Plaintiffs, including information relating
to Bankruptey Trust Filings”); In re Asbestos Litigation, Cause No. 94-02380, Standing Order
(Tex. Dist. Ct. Jan. 18, 2006).
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Additionally, while the claims submitted to the trusts are not publicly filed, they are
discoverable in the tort system under the protection of the applicable rules of civil procedure.
The FACT Act, however, would shift the burden and costs of discovery from the tort-system
litigants who purportedly need the information, to the trusts. The trusts are funded with limited
resources that must cover the costs to process, resolve, and pay claims, as well as the trust’s
administrative and legal costs. Most trusts can afford to pay only a percentage of the full value of
their respective several shares of claims. Requiring the trusts to prepare quarterly reports with
detailed information on the tens of thousands of claims they receive each year will unreasonably
divert the trusts’ resources away from the resolution and payment of asbestos personal injury
claims, the very raison d’etre of the trusts. Each trust would have to assign adequate staff to
prepare the reports, increasing the trust’s administrative costs and decreasing the staff available
to process claims promptly, or requiring the trust to retain additional processing staff.

Tt is also significant that the FACT Act purports to require disclosures from every trust
created from a reorganization pursuant to Section 524(g), since it would apply “to cases
commenced under title 11 of the United States Code before, on, or after the date of the enactment
of this Act.” The disclosures contemplated by the FACT Act would impose new burden and
expense on the trusts that were not considered in the negotiations that ultimately led to the
creation of the more than 60 existing trusts. The costs of staffing and other expenses needed to
comply with the disclosures contemplated by the FACT Act will only detract from the trust’s
resources and ability to serve the trust beneficiaries — all for no legitimate purpose.

There is simply no justification for requiring trusts to provide more information than

would otherwise be available in the tort system or to shift the burden of discovery from party
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litigants to the non-party trusts. The substantial costs of requiring trusts to comply with the

FACT Act vastly outweighs any potential benefit to tort-system defendants.

#

* *

For the foregoing reasons, the Future Claimants’ Representatives listed below

respectfully request that the Subcommittee table, not report favorably, or otherwise take no

action on the FACT Act.

Respectfully submitted by:

Michael J. Crames

FCR for the Owens Coming/Fibreboard
Asbestos Personal Injury Trust

Davis Polk & Wardwell

450 Lexington Avenue

New York, NY 10017

(212) 450-4000

michael .crames@dpw.com

Prof. Eric D. Green

FCR for the Babcock & Wilcox Company
Asbestos P1 Trust, the DII Industries, LLC
Asbestos PI Trust, the Federal-Mogul
Asbestos Personal Injury Trust, and the
Fuller-Austin Asbestos Settlement Trust
Resolutions, LLC

222 Berkeley Street, Suite 1060

Boston, MA 02116

(617) 556-0800
ericdgreen(@resolutionsllc.com

James L. Patton, Jr.

FCR for the Celotex Asbestos Settlement
Trust and the Leslie Controls, Inc.
Asbestos Personal Injury Trust

Young Conaway Stargatt & Taylor, LLP
The Brandywine Building, 17th Floor
1000 West Street

Wilmington, DE 19801-0391

(302) 571-6684

jpatton@ycst.com
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Lawrence Fitzpatrick

FCR for the ACandS Asbestos

Settlement Trust

100 American Metro Boulevard, Suite 108
Hamilton, NJ 08619

(609) 219-8862

Ifitzpatrick@theccr.com

Martin J. Murphy

FCR for the Kaiser Alum. & Chem. Corp.
Asbestos Personal Injury Trust

Davis & Young

1200 Fifth Third Center

600 Superior Avenue, East

Cleveland, OH 44114-2654

(216) 377-2702
mmurphy@davisyoung.com

The Honorable Dean M. Trafelet (Ret.)
FCR for the Armstrong World

Industries Asbestos Trust, the Plibrico
Asbestos Trust, the MLC Asbestos PI
Trust, and the United States Gypsum
Asbestos Personal Injury Settlement Trust
50 West Schiller

Chicago, IL 60610

(920) 839-1485

dtrafelet@sbcglobal.net
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EWG is a firm believer in public disclosure laws. However, in this particular instance, the benefits of
disclosure generated by the FACT Act would be modest at best, particularly when weighed against the
costs of dragging out the claims process for asbestos victims. Asbestos trusts already make public far
more information about individual claimants than is disclosed through the typical settlement process
with solvent companies. And despite claims to the contrary, asbestos companies have shown little
evidence of victims abusing the trust system.

For all of these reasons, EW G calls on lawmalkers to vote against the FACT Act. Justice demands it.

Sincerely,

Hcth fudi \Lote

Heather B. White, Esq.
Chief of Staff & General Counsel
Environmental Working Group

EWG: THE POWER OF INFORMATION 2
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CHAMBER OF COMMERCE

OF THE

UNITED STATES OF AMERICA

R. BRUCE JOSTEN 1615 H SFREET, N.W.
EXECUTIVE VICE PRESIDENT WASHINGTON, D.C. 20062-2000
GOVERNMENT AFFAIRS 202:463-531}
June 5, 2012

The Honorable Lamar Smith The Honorable John Conyers, Jr.

Chairman Ranking Member

Committee on the Judiciary Committee on the Judiciary

U.S. House ol Representatives U.S. House ol Representatives

Washington, DC 20315 Washington, DC 20315

Dear Chairman Smith and Ranking Member Conyers:

The U.S. Chamber of Commerce, the world’s largest business federation representing the
interests of more than three million businesses and organizations of every size, sector, and region,
urges vou to support H.R. 4369, the “Furthering Asbestos Claims Transparency (FACT) Act of
2012,” which would shine much needed light on asbestos personal injury settlement trust funds.

Section 524(g) of the federal bankruptcy code authorizes trusts to receive and pay asbestos-
related claims on behalf of bankrupt companies. When Congress enacted 524(g) in 1994, it intended
to guarantee all present and future asbestos claimants equal access to recompense for their injuries.
However, it appears that Congressional intent is being frustrated by the filing of inconsistent and
fraudulent claims that draw down the trusts™ funds and endanger [uture victims’ recoveries.
Questionable claims have been uncovered throughout the country in the course of tort litigation, and
independent experts at both the Govemment Accountability Office and RAND Corporation have
concluded that the trusts are susceptible to abuse and may pay improper claims.

The FACT Act’s simple transparency requirements would ensure that asbestos trusts, which
currently hold over $36 billion in assets for the benefit of current and future asbestos claimants, are
protected [rom fraud and abuse and remain viable sources of compensation for legilimate asbestos
victims. The FACT Act would also ensure that still-solvent torl defendants, many of whom were
only peripherally involved in the asbestos business, are not prematurely driven into bankruptcy by
asbestos claims that are being resolved, in whole or in part, by the existing asbestos trusts.

The Chamber supports the FACT Act, which would be an important step towards (ixing the
troubled asbestos trust svstem. The Chamber urges the Committee to favorably report the FACT Act
as expeditiously as practical so that it may be considered by the full House.

Sincerely,
// AL : 7
VA e
R. Bruce Josten

cc: The Members of the House Committee on the Judiciary

O
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